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DARK CLOUDS FADING LIGHT 
A Review of Recent U.S. Supreme Court 

Civil Justice and Regulatory Cases 

INTRODUCTION 
 
As any careful observer of recent U.S. Supreme Court cases knows, “The scales of justice have 
been tipped in favor of Corporate America.”1 That’s to put it mildly. Indeed, the Roberts Court 
has been tipping those scales for quite some time.2 Yet nothing compares to the breadth and 
hypocrisy of several Court decisions this past term, which have overturned or weakened 
significant public protection rulings, laws and norms.3 These new decisions undercut the 
public’s ability to rely on the government to protect their health and safety. They also confirm 
the unfortunate truth that the Court views certain legal rights guaranteed by the U.S. 
Constitution as more important for Corporate America than they are for everyday Americans.  
 
One of the most blatant areas of hypocrisy this past term concerns how the Court views the 
Seventh Amendment to the U.S. Constitution, which ensures the right to civil jury trial. When 
harmed individuals have tried to enforce their Seventh Amendment rights to block onerous and 
unfair corporate-forced arbitration practices, the Court has been blind to any Seventh 
Amendment problems.4 But this latest term, when wrongdoers, including a corporation, sought 
to enforce their Seventh Amendment rights after a federal agency held them accountable 
through well-established agency adjudication, the Court brazenly ruled the other way, finding 
Seventh Amendment violations.5 All of these decisions are leading to new cases, some of which 
will be argued this year, where corporations hope to build on the extremist 2023/2024 term to 
further destroy regulations and legal rights that should protect us all but don’t.6 The dark clouds 
are closing in, if they haven’t engulfed us already. 
 
That said, there were various points of light in the most recent term, dwindling though they 
may be, which included several unanimous decisions that rejected corporate positions as well 
as cases where the Court allowed good lower court judgments to stand. While these were 
critically important cases for everyday Americans to win, none significantly changed current law 
and, as a result, have received far less attention than those that destroyed longstanding rights 
and protections. Nonetheless, they are important to acknowledge and we are pleased to 
spotlight them here.  
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This report presents an overview of the Supreme Court’s 2023/2024 term and upcoming 
2024/2025 term, describing some of the important civil justice, agency power and judiciary 
matters considered or scheduled to be considered this year. It contains three sections:  
 

I. Written Decisions and Rulings;  
II. Cases Where the Court Declined to Intervene; 
III. Upcoming Cases This Term (to date).  

 
Cases are listed alphabetically. Instances where a corporation or bad actor failed to persuade 
the Court are designated with an asterisk (*), although that designation can be somewhat 
subjective based on certain factual scenarios.  
 
Given the number of cases the Court either took up or, in particular, declined to take up,7 this is 
not an exhaustive list even within the scope of its limited subject matter. However, it does 
provide a comprehensive overview of important cases to which we, as well as other 
organizations with whom CJ&D works, are paying close attention.  
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I. WRITTEN DECISIONS AND RULINGS 
 

AstraZeneca UK Ltd. v. Atchley 
 
In October 2017, hundreds of U.S. service members, civilians and their families sued 21 U.S. and 
European pharmaceutical and medical equipment companies – including AstraZeneca 
Pharmaceuticals LP, Pfizer, GE Healthcare USA, Johnson & Johnson and F. Hoffman-La Roche 
Inc. – seeking damages under the Anti-Terrorism Act and state law for funding terrorist attacks 
during the Iraq War. (The victims allege that the companies gave an Iraqi health agency 
payments and gifts in exchange for lucrative medical supply contracts knowing it was controlled 
by a militia group.) The lower court granted the defendants’ motion to dismiss; in January 2022, 
the D.C. Circuit reversed and remanded. In June 2024, the justices sent the case back to the D.C. 
Circuit with instructions to reconsider the dispute in light of Twitter v. Taamneh. In that case, 
the Court had dismissed claims against Twitter over its aiding an Islamic State group via 
algorithms and content recommendations.8 
 

* Bissonnette v. LePage Bakeries Park St., LLC 
 
Neal Bissonnette and Tyler Wojnarowski were franchisees who spent at least 40 hours per 
week driving delivery trucks and performing other services for subsidiaries of Flowers Foods, a 
multibillion-dollar company that manufactures Wonder Bread among other products. Flowers 
classified them as “independent contractors” rather than employees, depriving them of 
important state and federal wage and employee protections. When they filed a class action 
against Flowers in August 2019, the company sought to compel arbitration under the Federal 
Arbitration Act (FAA). In a unanimous April 2024 decision, the U.S. Supreme Court agreed with 
the workers, finding that arbitration could not be compelled because of the FAA’s 
“transportation worker” exception.9 
 

* Cantero v. Bank of America 
 
A number of homeowners with Bank of America (BofA) mortgages were required to deposit 
money in escrow accounts so the company would be able to pay their property taxes and 
insurance premiums. New York law required the bank to pay homeowners the interest on this 
money, but BofA wouldn’t comply, saying it was “preempted” by federal banking law and thus 
invalid. This is even though more recent federal law, namely the 2010 Dodd-Frank Wall Street 
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Reform and Consumer Protection Act (Dodd-Frank Act) passed in response to the 2008 financial 
crisis,10 clearly permits such state laws. In 2018, homeowners filed class action suits against 
BofA, which the 2nd Circuit tossed as it agreed with the bank’s preemption analysis. But in a 
unanimous May 2024 decision, the justices ordered the 2nd Circuit to redo its preemption 
analysis (which if allowed to stand would have ended up invalidating “virtually all state laws 
that regulate national banks”), giving the homeowners another chance to win their case.11 
 

* Coinbase, Inc. v. Suski 
 
Coinbase users David Suski, Jaimee Martin, Jonas Calsbeek and Thomas Maher brought a class 
action against the company for telling millions of consumers through murky advertising that 
they had to purchase or sell the cryptocurrency Dogecoin “in order to enter a [2021] seven-
figure sweepstakes, when in fact, they could enter for free.” Coinbase sought to compel 
arbitration. However, there was a question whether users had “agreed to” forced arbitration: 
The general user agreement had such a clause, yet the agreement specific to the sweepstakes 
made no mention of forced arbitration. In May 2024, the U.S. Supreme Court unanimously 
denied Coinbase’s motion, ruling that it is up to the courts, not arbitrators, to decide which of 
the two contracts governs.12 
 

* Consumer Financial Protection Bureau v. Community Financial Services 
Association of America, Ltd. 
 
The Consumer Financial Protection Bureau (CFPB) was established by Congress in 2010 as part 
of the Dodd-Frank Act. Like most every agency that oversees American financial markets, the 
CFPB is not funded through the congressional appropriations process, which is mentioned in 
the Constitution.13 Instead, it’s funded through the Federal Reserve System.14 In an effort to 
destroy the CFPB, trade associations representing payday lenders and credit-access businesses 
brought a lawsuit over an agency rule on high-interest consumer loans that challenged this 
funding mechanism as unconstitutional. In May 2024, the U.S. Supreme Court, by a 7-2 vote, 
rejected their arguments, upheld the CFPB’s funding mechanism and remanded the case for 
further proceedings.15  
 

Corner Post, Inc. v. Board of Governors of the Federal Reserve System 
 
The Administrative Procedure Act (APA) provides a six-year statute of limitations to challenge 
agency action.16 It had long been understood that this meant six years after final agency action 
in order to prevent endless litigation over regulations. However, in July 2021, North Dakota 



 
 

 
  Dark Clouds Fading Light, 5 

truck stop and convenience store Corner Post sued to challenge a 2011 Federal Reserve 
regulation covering purchases by debit card customers, arguing that the six-year statute of 
limitations should start running from the date of the company’s legal injury. In a 6-3 July 2024 
decision, the U.S. Supreme Court agreed, remanding the case and holding that an APA claim 
challenging an agency action first comes into being when the plaintiff has been injured by final 
agency action, essentially guaranteeing that new litigation challenging agency rules will never 
stop.17 
 

* Department of Agriculture Rural Development Rural Housing Service v. Kirtz 
 
Reginald Kirtz got a housing loan from the Rural Housing Service of the U.S. Department of 
Agriculture. The agency then falsely told credit reporting service TransUnion that his account 
was past due, damaging his credit score and ability to secure loans at affordable rates. He sued 
the agency for Fair Credit Reporting Act violations, which raised questions about sovereign 
immunity. In February 2024, the U.S. Supreme Court ruled unanimously that sovereign 
immunity did not apply and the federal government could be sued for violating the Act.18 
 

* Food and Drug Administration v. Alliance for Hippocratic Medicine 
 
In 2022, four medical associations and several individual doctors sought a preliminary 
injunction to stop access to the abortion pill mifepristone, arguing that the FDA improperly 
approved it more than 20 years ago. In April 2023, the district court agreed and issued a 
nationwide injunction that ordered mifepristone off the market. Later, the 5th Circuit ruled that 
the groups and doctors were likely to succeed in showing that “U.S. Food and Drug 
Administration steps in 2016 and 2021 that eased how the drug…is prescribed and distributed” 
were unlawful. In June 2024, the justices unanimously reversed and remanded,19 ruling that the 
plaintiffs “lacked the necessary legal standing to pursue the case, which required that they 
show they have been harmed in a way that can be traced to the FDA.”20 
 

* Harrington v. Purdue Pharma L.P. 
 
Non-debtor releases are provisions in corporate bankruptcy plans that shield parties like 
company executives from liability even though those individuals did not themselves file for 
bankruptcy. This loophole allows bad actors to use a corporation’s bankruptcy to avoid 
culpability for their own wrongdoing. The Sackler family – multibillionaire owners of Purdue 
Pharma, the maker of OxyContin – tried to use this mechanism to dodge full accountability to 
opioid victims. The U.S. Justice Department sought to block the bankruptcy settlement given 
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the liability shield. In a June 2024 5-4 decision, the U.S. Supreme Court agreed, invalidating the 
non-debtor releases and allowing suits against the Sacklers to proceed.21 
 

Loper Bright Enterprises, Inc. v. Raimondo, Relentless, Inc. v. Department of 
Commerce 
 
Commercial fishing companies challenged a 2020 National Marine Fisheries Service (NMFS) rule 
requiring industry to pay for ship monitors to prevent overfishing. The rule was established to 
implement the federal Magnuson–Stevens Fishery Conservation Management Act. (NMFS 
reimbursed companies for the costs of these observers; the monitoring program ended in 2023 
due to funding issues.) Although the statute was vague regarding such costs, both the D.C. 
Circuit and First Circuit found that the agency had acted within its authority under Chevron v. 
Natural Resources Defense Council, a 40-year-old U.S. Supreme Court decision directing courts 
to defer to a federal agency’s reasonable interpretation of a statute.22 In June 2024, by a vote of 
6-3, the justices disagreed, overruling Chevron. The new ruling directs judges to independently 
determine if an agency has acted within its statutory authority instead of deferring to the 
agency’s interpretation of a statute.23 The dissent explains the enormous potential negative 
impact of this case on public health and safety.24 However, it should be noted that there are 
some circumstances where co-opted federal agencies have been captured by the very 
industries they should be regulating and therefore may not have properly protected the public. 
In those cases, the authority of judges to second-guess agencies may work in the public’s 
favor.25  
 

Macquarie Infrastructure Corp. v. Moab Partners, L.P. 
 
Macquarie Infrastructure Corporation, through its subsidiary, operates large bulk liquid storage 
terminals that store liquid commodities including fuel oil. In 2016, the company knew about a 
recently-enacted international fuel standard (set to go into effect in 2020) that would 
negatively impact Macquarie’s most profitable segment – fuel oil storage – yet didn’t mention 
this in its public offering documents. Instead, the company “waited two years before publicly 
announcing a drop-off in customers due to the decline in fuel sales. The announcement led the 
stock price to drop 41%.” In February 2019, Moab Partners sued the company for omitting 
material information in its public offering. In April 2024, the justices remanded the case, 
unanimously finding against Moab and holding that “a corporation’s failure to disclose certain 
information about its future business risks, absent any affirmative statement that would make 
such silence misleading, cannot itself be the basis of a private securities fraud claim.”26 
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Moody v. NetChoice, LLC 
 
Both Florida and Texas enacted statutes regulating large social media companies and other 
internet platforms in 2021. These laws made it more difficult for platforms to moderate what 
users post, required them to explain to users why content is removed and allowed individual 
users to sue platforms for damages over censorship in direct contradiction to Section 230 of the 
federal Communications Decency Act. Two trade associations representing tech platforms 
challenged both statutes in court. In May 2022, the 11th Circuit upheld an injunction of 
Florida’s law; in September 2022, the 5th Circuit reversed an injunction of Texas’ law. In a 
unanimous July 2024 decision, the Court vacated and remanded, finding that both lower courts 
failed to properly examine the broad First Amendment challenges to these statutes.27 
 

* Muldrow v. City of St. Louis, Missouri 
  
Sergeant Jaytona Muldrow worked as a plainclothes officer for the St. Louis, Missouri Police 
Department’s specialized Intelligence Division. In 2017, she was ousted from her position and 
reassigned elsewhere after her boss asked to replace her with a male officer. While her rank 
and pay did not decrease, she lost responsibilities and other perks and her schedule became 
more difficult. She sued for sex discrimination under Title VII, but the case was dismissed by 
lower courts that ruled she “had to – but could not – show that the transfer caused her a 
‘materially significant disadvantage.’” The U.S. Supreme Court unanimously disagreed in April 
2024, finding that in a Title VII employment discrimination case, the victim “need only show 
that they suffered some harm with respect to an identifiable term or condition of employment, 
but that harm need not be significant.”28 
 

* Murray v. UBS Securities, LLC 
 
Trevor Murray worked as a research strategist for UBS, which required him to make certain 
certifications to customers about the firm’s securities business. UBS fired him after reporting to 
his supervisor that “two leaders of the UBS trading desk were engaging in what he believed to 
be unethical and illegal efforts to skew his independent reporting.” In April 2014, Trevor sued 
UBS under the whistleblower protection provision of the Sarbanes-Oxley Act (SOX). He 
prevailed at trial, with a jury awarding $653,300 in back pay and $250,000 in non-economic 
damages in 2017. On appeal, the 2nd Circuit vacated the verdict and remanded the case for a 
new trial, ruling that the jury instructions should have required the jury to find “retaliatory 
intent” before finding for him. In February 2024, the U.S. Supreme Court unanimously 
disagreed, holding that whistleblowers suing under SOX don’t need to show that their employer 
acted with retaliatory intent when firing them in order to be protected by the federal law.29 
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Ohio v. Environmental Protection Agency 
 
The EPA has well-established authority to reduce ozone emissions coming from “upwind” 
industries in order protect downwind states from pollution. In furtherance of this authority, it 
asked upwind states for plans to reduce such emissions. In 2023, the EPA rejected 21 of these 
state plans; two states failed to present plans at all. The EPA then issued its own “good 
neighbor” rule to limit pollutants from these 23 upwind states. Ohio, Indiana and West Virginia, 
as well as several corporations and trade associations, sued in the D.C. Court of Appeals to 
invalidate the EPA’s plan. That court declined to put the rule on hold while litigation continued. 
But in a June 2024 5-4 decision, the U.S. Supreme Court blocked implementation of the 
regulation as the case proceeded,30 restricting the EPA’s ability to protect public health during 
potentially years of future litigation.31 

 

Securities and Exchange Commission v. Jarkesy 
 
The 2010 Dodd-Frank Act allows the Securities and Exchange Commission to impose civil 
penalties following internal SEC enforcement actions, as it did against investment advisor 
George Jarkesy, Jr. and his firm, Patriot28, LLC. The SEC had adjudicated the case in-house. The 
5th Circuit found that this adjudication violated the Seventh Amendment’s right to civil jury 
trial. In a June 2024 6-3 decision, the Supreme Court agreed, holding that “[w]hen the SEC seeks 
civil penalties against a defendant for securities fraud, the Seventh Amendment entitles the 
defendant to a jury trial.”32 This ruling not only shattered an important SEC enforcement tool to 
curb wrongdoing but also will lead to the elimination of similar enforcement tools for other 
agencies.33 
 

* Smith v. Spizzirri 
 
In July 2021, Wendy Smith, Michelle Martinez and Kenneth Turner – current and former drivers 
for the on-demand delivery service IntelliQuick – filed suit against the company and its 
operators for misclassifying them as independent contractors instead of employees, allowing 
IntelliQuick to evade state and federal wage and benefit laws. The defendants moved to compel 
arbitration. The lower courts then dismissed the case instead of doing what the plaintiffs asked 
– i.e., to stay the court proceeding pending arbitration. In May 2024, the justices unanimously 
agreed with the plaintiffs, holding that “federal courts do not have discretion to toss a case 
once it’s decided that the claims belong in arbitration” per the “[s]tatutory text, structure, and 
purpose” of the FAA.34 
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Starbucks Corporation v. McKinney 
 
In 2022, a Starbucks in Memphis fired seven workers who were trying to unionize. After the 
firings, the National Labor Relations Board filed an administrative complaint, alleging Starbucks 
had engaged in unfair labor practices, with the agency’s regional director then obtaining a 
preliminary injunction reinstating the workers as the case proceeded. However, in a unanimous 
June 2024 decision, the U.S. Supreme Court ruled that federal courts must use a stricter legal 
standard when deciding whether to grant injunctions that reinstate workers. This ruling will 
make it “harder for courts to quickly halt labor practices contested as unfair under federal 
law.”35 
 

Truck Insurance Exchange v. Kaiser Gypsum Company, Inc. 
 
As part of its Chapter 11 bankruptcy reorganization, building manufacturer Kaiser Gypsum 
proposed a $50 million trust to settle thousands of personal injury asbestos lawsuits. Kaiser’s 
primary insurer Truck Insurance Exchange, which would be partly funding the settlement, 
argued that it should be allowed to object to it. In February 2023, the 4th Circuit held that the 
insurer could not block the plan. In an 8-0 decision issued in June 2024, the justices allowed 
Truck to intervene, ruling that U.S. bankruptcy law provides insurers with “a broad right to 
weigh in on bankruptcies that may put them on the hook for paying claims,” thereby allowing 
Truck to further delay compensation to thousands of injured victims while also inviting other 
insurers to use the same tactic in future bankruptcy cases involving mass-tort liability.36 
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II. CASES WHERE COURT DECLINED TO INTERVENE 
 

Abelar v. International Business Machines Corporation 
 
Twenty-six IBM employees were fired in 2017 and 2018 and replaced with younger workers, 
suggesting age bias. Their employment agreements had contained forced arbitration and 
confidentiality clauses, including a deadline for initiating arbitration. When the employees 
pursued arbitration after the deadline, their claims were dismissed as untimely, prompting the 
workers to sue IBM in court over the deadline’s enforceability. In July 2022, the district court 
granted IBM’s motions to dismiss and to seal documents obtained by the employees’ counsel in 
other arbitration proceedings. The 2nd Circuit affirmed in August 2023. In February 2024, the 
justices denied review, leaving the workers with no recourse regarding their age bias claims.37 
 

* Allstates Refractory Contractors, LLC v. Su 
 
In 2019, the Occupational Safety and Health Administration (OSHA) cited and fined general 
contractor Allstates for serious safety violations. The company then sued OSHA, arguing in a 
September 2021 complaint that the agency’s authority to issue workplace safety standards 
violated the U.S. Constitution’s separation of powers. Both the district court and 6th Circuit 
upheld the constitutionality of the power delegated to OSHA. In July 2024, the justices turned 
away Allstates’ appeal.38 
 

* Amazon.com, Inc. v. Miller 
 
In February 2021, Jennifer Miller filed a class action on behalf of “Amazon Flex” delivery drivers 
whose tips were not given to them in violation of Washington state consumer protection laws. 
Their employment agreements contained forced arbitration clauses. The district court denied 
Amazon’s motion to compel arbitration, ruling that the employees were exempt from 
arbitration under the Federal Arbitration Act’s “transportation worker” exception. In 
September 2023, the 9th Circuit affirmed. In April 2024, the justices denied Amazon’s petition 
for review, allowing the claims to go to court instead of arbitration.39 
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* Bartlett v. Baasiri 
 
In January 2019, over 1,100 victims – U.S. servicemembers wounded by terror attacks in Iraq 
caused by proxies of Hezbollah, as well as relatives of U.S. servicemembers injured or killed in 
those attacks – sued Lebanese banks for laundering Hezbollah money. After the suit was filed, 
the U.S. government labelled one of the banks a “Specially Designated Global Terrorist,” which 
led Lebanon’s central bank to liquidate it and acquire its assets. The question then became 
whether this bank was now an instrumentality of Lebanon and entitled to foreign sovereign 
immunity. In August 2023, the 2nd Circuit sent the case back to the district court to address the 
issue. In April 2024, the justices refused to take up the question, allowing the suit to return to 
the lower court.40 
 

* BP America Production Co. v. Parish of Cameron, Louisiana 
 
Cameron Parish and the Louisiana Department of Natural Resources filed a $7 billion lawsuit 
against BP and other companies in state court, claiming their actions over decades violated 
coastal use permits for oil and gas operations and led to land erosion. In October 2023, the 
companies filed an emergency petition with U.S. Supreme Court Justice Alito to block the start 
of the suit, arguing that “the trial should be moved because Cameron Parish residents have ‘a 
substantial personal and financial interest in rendering a verdict for their home parish.’” Alito 
referred the case to the full court; in November 2023, it declined to intervene, allowing the case 
to go forward.41 
 

* Brinker International, Inc. v. Steinmetz 
 
After hackers stole credit card and personal data from 4.5 million Chili’s restaurant patrons, 
customers brought a class action against the company. The district court certified a nationwide 
class, a separate California class and approved the plaintiffs’ damages methodology. The 11th 
Circuit upheld the damages model but ordered the lower court to clarify existing class 
definitions or conduct a new analysis of them. In April 2024, the justices denied Chili’s request 
for review, allowing the class action to proceed.42 
 

* CK Sales Co., LLC v. Canales 
 
Margarito Canales and Benjamin Bardzik worked as delivery drivers for baked goods 
manufacturers, sellers and distributors. In June 2021, they brought a class action against the 
companies for misclassifying them as independent contractors, which allowed the employers to 
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skirt wage and hour laws and protections. The lower courts denied the companies’ motion to 
compel arbitration, ruling that the drivers were exempt from arbitration under the Federal 
Arbitration Act’s “transportation worker” exception. In April 2024, the justices agreed, allowing 
the workers to continue suing in court.43 
 

DiCroce v. McNeil Nutritionals, LLC 
 
In May 2022, Kristin DiCroce filed a class action against Johnson & Johnson subsidiary McNeil 
Nutritionals for marketing Lactaid to treat the disease of lactose intolerance, making it more 
expensive than other products on the market, when in fact Lactaid was merely a dietary 
supplement and never approved by the FDA to treat a disease. The district court tossed the suit 
in November 2022. The 1st Circuit affirmed the following year, ruling in part that Kristin’s suit 
was preempted by the federal Food, Drug and Cosmetic Act, which allowed only the FDA to 
pursue such false advertising and deceptive trade practice claims. In April 2024, the justices let 
the lower court decision stand, refusing to weigh in on whether Kristin’s claims were 
preempted.44 
 

Doe v. Snap, Inc. 
 
For nearly a year and a half, high school science teacher Bonnie Guess-Mazock sexually 
assaulted John Doe after using Snapchat to groom him. Doe eventually overdosed on 
prescription drugs given to him, or paid for, by Guess-Mazock. She pled guilty to sexual assault. 
In February 2022, Doe’s legal guardian sued Snapchat’s owner, Snap, for negligence. The district 
court dismissed the case due to Snap’s immunity under Section 230 of the Communications 
Decency Act. In June 2023, the 5th Circuit affirmed. In July 2024, the justices rejected Doe’s 
petition, declining to review the case.45 
 

* Domino’s Pizza, LLC v. Carmona 
 
In June 2020, drivers Edmond Carmona, Abraham Mendoza and Roger Nogueira – Domino’s 
employees who delivered pizza ingredients to California franchisees – filed a class action suit 
against the company for violating state labor law. Domino’s sought to compel arbitration, 
pointing to agreements with each of the workers. The district court denied the motion, ruling 
that the employees were exempt from arbitration under the Federal Arbitration Act’s 
“transportation worker” exception; the 9th Circuit agreed. In April 2024, the justices left the 9th 
Circuit’s decision intact, allowing the workers’ case to go forward in court.46 
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* E.I. du Pont de Nemours & Co. v. Abbott 
 
Thousands of victims have sued DuPont for contaminating the Ohio River with C8, a forever 
chemical that has caused widespread health problems including cancer. After three bellwether 
trials, Travis Abbott, whose testicles had to be removed due to testicular cancer, filed suit as did 
his partner Julie. In March 2020, the jury awarded Travis $40 million on his negligence claims.47 
The 6th Circuit upheld the verdict as well as the results of the bellwether trials binding litigation 
against the company. In November 2023, the justices declined to review the decision.48  
 

* Home Depot v. Blue Cross Blue Shield Association, Behenna v. Blue Cross Blue 
Shield Association 
  
In October 2020, a group of employers and individual policyholders with Blue Cross Blue Shield 
coverage reached a nationwide class action settlement with the insurance giant, resolving 
antitrust claims that the company had conspired to drive up health insurance costs. Under the 
settlement – which was approved by both a district court and the 11th Circuit in August 2022 
and October 2023, respectively – Blue Cross agreed to pay $2.67 billion in damages as well as 
change certain policies and establish a monitoring period. Home Depot and some individuals 
objected to the settlement. In June 2024, the justices let the settlement stand.49 
 

* HomeServices of America, Inc. v. Burnett 
 
In April 2019, a class of Missouri-area home sellers sued HomeServices of America, two other 
Berkshire Hathaway subsidiaries and additional real estate defendants, because the brokerages 
were artificially inflating commissions for home sales. Before trial, the Berkshire companies 
sought to force the consumers’ claims into arbitration. The trial judge ruled that the dispute 
wasn’t subject to arbitration and the 8th Circuit agreed, saying that “‘courts – not arbitrators – 
determine whether a party has waived its right to arbitration through default,’ and that 
HomeServices effectively waived its right to arbitrate by actively litigating the case for close to a 
year before filing its motion.” The home sellers’ suit proceeded, and in October 2023, the jury 
issued a $1.8 billion verdict. The Berkshire subsidiaries sought U.S. Supreme Court review on 
the arbitration issue. In April 2024, the justices denied cert, letting the verdict stand.50 
 

Israelitt v. Enterprise Services LLC 
 
Army veteran Jeffrey Israelitt, who has terrible toe and foot injuries and pain as a result of his 
military service, worked as a senior cybersecurity architect for former Hewlett Packard 
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subsidiary Enterprise Services. He was fired in 2014 and pursued damages in May 2018 for 
violations of the Americans with Disabilities Act (ADA), asserting discrimination because of his 
impairment and retaliation for seeking certain accommodations. The district court allowed only 
the retaliation claim to proceed, also ruling that he had no right to a civil jury trial under the 
Seventh Amendment since ADA retaliation claims don’t allow for money damages (i.e., only 
equitable relief). After a bench trial, the judge found in favor of Enterprise; the 4th Circuit 
agreed. In April 2024, the justices left the appellate decision as is, ending Jeffrey’s case.51 
 

* Jakob v. Cheeks 
 
Mikel Neil and his passenger were killed when his car crashed into a tree in Missouri as he was 
being chased by police after allegedly running a red light. His mother filed suit against the 
officers, who were later fired, for pursuing him at high speeds, trying to force him off the road 
and then fleeing the scene without rendering aid. The 8th Circuit held that the officers were not 
immune because they had a clearly established duty to provide aid. In March 2024, the justices 
denied cert, allowing the case to proceed.52 
 

King v. Brownback 
 
In 2014, James King, a college student, was mistaken for a fugitive by two federal plainclothes 
officers, who proceeded to try to arrest him. James thought he was being mugged and tried to 
run. The officers beat him unconscious; onlookers thought he would die. James was charged 
with resisting arrest but a jury acquitted him. He then sued the officers for constitutional 
violations as well as their employer, the United States, for Federal Tort Claims Act (FTCA) 
violations. The district court dismissed all claims, finding it lacked jurisdiction on the tort claims 
and the officers had qualified immunity on the constitutional claims. James dropped the FTCA 
claims, but the 6th Circuit still ruled that “the lower court’s dismissal of federal tort claims 
against the U.S. nullified King’s continued constitutional claims against the individual officers.” 
In October 2023, the U.S. Supreme Court declined to take up the case, effectively dismissing 
James’ constitutional claims.53 
 

Lujan Claimants v. Boy Scouts of America 
 
As part of the Boy Scouts of America 2020 bankruptcy, it agreed to settle with more than 
82,000 abuse victims in amounts ranging from $3,500 to $2.7 million. While more than 86% of 
survivors agreed to the settlement, over 140 claimants opposed it because the agreement 
barred them from suing other parties, “such as churches that ran scouting programs, local Boy 
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Scouts councils and insurers that provided coverage to the Boy Scouts organization.” In 
February 2024, the justices allowed the $2.46 billion settlement to move forward, rejecting an 
emergency stay request.54 (Notably, the U.S. Supreme Court invalidated non-debtor releases in 
a later written decision, Harrington v. Purdue Pharma L.P.) 
 

* Lyft, Inc. v. Seifu 
 
Lyft required its drivers to accept a “Terms of Service” agreement that contained a forced 
arbitration clause. Former Lyft driver Million Seifu sued the company for misclassifying him and 
other drivers as independent contractors rather than employees, allowing Lyft to avoid 
California employee protections. Under state law, he was allowed to file both individual claims 
(for himself) and nonindividual claims (for violations against others). Lyft moved to compel 
arbitration. In March 2023, a state appeals court ruled that, even though Million’s individual 
claims were forced into arbitration, his nonindividual claims could remain in court. In June 
2024, the justices let the decision stand.55 
 

Mckesson v. Ford 
 
An unidentified protestor at a Black Lives Matter (BLM) demonstration threw a heavy object 
that hit Baton Rouge police officer John Ford. He sued DeRay Mckesson, a BLM leader, for 
negligence in organizing and leading the protest. A district court dismissed the case in 
September 2017, but “the 5th Circuit in 2023 revived it, finding that the First Amendment did 
not bar the negligence claim.” In April 2024, the justices declined to hear DeRay’s appeal, 
allowing the lawsuit to proceed.56 
 

* Medical Transportation Management, Inc. v. Harris 
 
Isaac Harris, Darnell Frye and Leo Franklin were non-emergency medical transportation drivers. 
In July 2017, they brought a putative class action and Fair Labor Standards Act collective action 
against Medical Transportation Management (MTM) for violations of federal and District of 
Columbia wage laws. The lower court affirmed certification of the collective action and certified 
an issue class “on the questions of whether MTM is a joint employer or a general contractor.” 
In July 2023, the D.C. Circuit remanded certification of the issue class but declined review of the 
collective action certification. In February 2024, the justices refused to weigh in, allowing the 
suit to go back to district court to determine whether the drivers had enough in common to 
proceed as a class.57 
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Muslow v. Louisiana State University 
 
Katherine Muslow and Meredith Cunningham were attorneys with the Louisiana State 
University Health Sciences Center in New Orleans. In mid-2019, their positions were eliminated 
as the school consolidated its legal department. They sued the university and some of its 
employees for gender discrimination and retaliation under Title VII and the Equal Pay Act plus 
retaliation under 42 U.S.C. § 1983, a federal civil rights statute. The 5th Circuit allowed only the 
Title VII and Equal Pay Act retaliation claims against the school to proceed. In January 2024, the 
justices refused to intervene.58 
 

O’Grady v. United States 
 
During the 2017 Lolo Peak Fire, firefighters conducted necessary controlled burns, which ended 
up destroying Brian O’Grady’s Montana property. He lived in Colorado and was not notified 
ahead of time. He sued the Forest Service under the Federal Tort Claims Act. In February 2022, 
the district court held that the claims were barred and granted summary judgment for the 
Forest Service. That decision was affirmed by the 9th Circuit in March 2023, which ruled that 
“federal officials can’t be sued for failing to inform property owners about fire-suppression 
activities on or near their properties.” In November 2023, the justices declined to review the 
decision.59 
 

* PHH Mortgage Corporation v. Guthrie 
 
Marine Corps veteran Mark Anthony Guthrie’s debts were discharged in a 2016 bankruptcy 
proceeding. Nonetheless, PHH Mortgage continued improper collection efforts against him 
over property it held an interest in, property that Mark Anthony was no longer personally liable 
for per the bankruptcy discharge order. Mark Anthony sued PHH; the lower court sided with 
the company. On appeal, the 4th Circuit partly reversed, advancing Mark Anthony’s claims that 
PHH was violating the Fair Credit Reporting Act and state law. In April 2024, the justices 
declined review of the 4th Circuit decision, allowing Mark Anthony to continue his case.60 
 

* Precision Drilling Corp. v. Tyger 
 
Rodney Tyger and Shawn Wadsworth sued on behalf of roughly 1,000 current and former rig 
hands who worked on oil and gas drilling platforms for Precision Drilling Corp. They were not 
being paid for time spent changing into and out of protective gear mandated to safely do their 
jobs. In March 2022, the district court granted Precision’s motion for summary judgment; in 
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August 2023, the 3rd Circuit vacated and remanded, providing a broader framework than the 
lower court for determining when gear-changing activities are compensable. In June 2024, the 
justices let the 3rd Circuit’s decision stand.61 
 

Stafford v. International Business Machines Corporation 
 
IBM fired 52-year-old Elizabeth Stafford in June 2018. She signed a severance agreement with a 
forced arbitration clause. After winning an age discrimination claim before an arbitrator, she 
asked a court to unseal the award in order to let others know details about IBM’s liability. The 
court sided with Elizabeth, finding that “IBM has failed to identify factors that overcome the 
strong presumption of public access and weigh in favor of sealing the entire Final Award.” The 
2nd Circuit reversed in August 2023, and in February 2024, the justices refused to review the 
decision, keeping Elizabeth’s arbitration win confidential.62 
 

* Tug Hill Operating LLC v. Rogers 
 
Lastephen Rogers worked for about a year and a half for Tug Hill Operating, a Texas-based oil 
and natural gas exploration and production company. But his contract was with RigUp, Inc., the 
company that connected him to Tug Hill for a fee. That contract contained a forced arbitration 
clause; there was no such contract between Lastephen and Tug Hill. In December 2023, 
Lastephen sued Tug Hill for wage violations. The 4th Circuit blocked the company from forcing 
him to arbitrate his claims. In February 2024, the justices let the decision stand.63 
 

* Visa Inc. v. National ATM Council 
 
In October 2011, two groups of consumers and roughly 3,400 independent, non-bank ATM 
operators sued Visa and Mastercard for anti-competitive practices leading them to pay 
excessive fees on withdrawals from ATMs not affiliated with their bank. In September 2021, a 
federal court allowed the consumers and operators to band together in class actions. The D.C. 
Circuit affirmed in July 2023. In April 2024, the justices declined Visa and Mastercard’s appeal, 
allowing the cases to proceed with class action status.64 
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III. UPCOMING CASES 
 

Bouarfa v. Mayorkas 
 
Amina Bouarfa and her three children are U.S. citizens but her husband is not. The U.S. 
Department of Homeland Security (DHS) approved a visa for him (as her immediate relative) 
but then revoked it more than two years later, separating the family. They sued in court. The 
issue is whether the visa revocation – which is a discretionary act (and thus not generally 
subject to court review) – can in fact be reviewed since it was revoked based on 
nondiscretionary criteria. In other words, if DHS denied the visa initially, it would be reviewable; 
the agency’s determination that it made a mistake granting the visa should not eliminate that 
right. The district court dismissed the suit and the 11th Circuit affirmed.65 Argument is 
scheduled for October 10, 2024. 
 

City and County of San Francisco v. Environmental Protection Agency 
 
Under the Clean Water Act (CWA), the city of San Francisco is required to have a permit for 
discharging pollution connected to its sewer and stormwater runoff systems into the Pacific 
Ocean. In 2019, the state of California and the Environmental Protection Agency issued a 
permit to one of the city’s water treatment systems that imposes generic discharge prohibitions 
(and subjects the permit-holder to enforcement actions) without identifying specific discharge 
limits. San Francisco believes the permit violates the CWA; the Court will decide the breadth of 
the agency’s authority to issue such a permit.66 Argument is scheduled for October 16, 2024. 

 

E.M.D. Sales v. Carrera 
 
This case will decide the burden of proof (preponderance of the evidence vs. clear and 
convincing evidence) that employers must meet to prove that their workers should be exempt 
from overtime pay under the Fair Labor Standards Act. The case was brought by sales 
representatives who were working 60 hours per week for a Washington, D.C. area food 
distributor but didn’t receive overtime pay because the company deemed them “outside 
salesmen.”67 Argument is scheduled for November 5, 2024. 
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Facebook, Inc. v. Amalgamated Bank  
 
This case stems from two scandals. The first involved British political consulting firm Cambridge 
Analytica harvesting and maintaining personal data from millions of Facebook users, which 
Facebook had known about for over two years yet failed to inform affected users. The second 
involved Facebook allowing third-party apps to access users’ Facebook friend data without 
consent. In the wake of these incidents, the company’s stock price dropped significantly two 
times, totaling more than $200 billion in market capitalization. Shareholders sued Facebook 
because its SEC filings had said that third-party misuse of personal data was a mere 
hypothetical risk that could harm the company. This was despite the fact that Facebook knew of 
Cambridge Analytica’s misconduct when it made the statement. On the other hand, there was 
no known risk of ongoing or future business harm. The district court dismissed the 
shareholders’ claims; the 9th Circuit allowed the case to move forward.68 Argument is 
scheduled for November 6, 2024. 
 

Food and Drug Administration v. Wages and White Lion Investments, LLC 
 
Since the Tobacco Control Act was passed in 2009, which required companies to prove that 
their products were appropriate to protect public health, the FDA has denied millions of 
applications for flavored vapes and other products. Two companies seeking to market flavored 
vapes are saying the agency changed the requirements for new flavors without notice. The 5th 
Circuit agreed.69 A December 2024 argument is anticipated. 
 

Lackey v. Stinnie 
 
The issue in this case is whether someone who wins a preliminary injunction (but not yet a 
ruling on the merits) may get attorney’s fees under U.S. Code § 1988 if the lawsuit later 
becomes moot. The case was brought by residents suing over suspension of their drivers’ 
licenses due to failure to pay certain court fines and fees. They obtained a preliminary 
injunction stopping suspension of their licenses, and soon after, the Virginia legislature 
repealed the rule that had allowed this practice. When plaintiffs tried to recoup attorney’s fees, 
a lower court denied the request but the 4th Circuit reversed.70 Argument is scheduled for 
October 10, 2024. 
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Medical Marijuana, Inc. v. Horn 
 
The Racketeer Influenced and Corrupt Organizations Act (RICO) allows triple damages for 
business and property harm caused by criminal “racketeering” activity. This case will decide 
whether personal injury harm (stemming from being misled into purchasing a health 
supplement) can also be subject to RICO suits. A commercial truck driver began taking a CBD 
product to relieve pain from a car accident, relying on numerous company marketing 
communications that the product did not contain THC. This was apparently false, and after 
failing a random drug test, he was fired. 71 Argument is scheduled for October 10, 2024. 
 

NVIDIA Corp. v. E. Ohman J:or Fonder AB 
 
The Private Securities Litigation Reform Act (PSLRA)72 restricts the legal rights of defrauded 
shareholders by barring investors from bringing fraud claims against a corporate entity without 
a very large amount of evidence. The 9th Circuit revived investors’ claims over chipmaker 
Nvidia’s crypto mining sales after deciding that PSLRA’s pleading requirements were met. 
Nvidia disagreed and the Court took the case.73 Argument is scheduled for November 13, 2024. 
 

Royal Canin U.S.A. v. Wullschleger 
 
This lawsuit concerns whether a class action belongs in state or federal court when an amended 
complaint removes statements (i.e., references to federal law) that initially put it in federal 
court. The case is against Royal Canin and Purina for misleadingly labeling pet foods as 
prescription even though they contained no actual medication, tricking pet owners into 
purchasing the higher-priced products which they thought would treat their pets’ medical 
conditions. While the 8th Circuit said the proper venue was Missouri state court, the companies 
want the suit to proceed in federal court.74 Argument is scheduled for October 7, 2024. 
 

Seven County Infrastructure Coalition v. Eagle County, Colorado 
 
The Court will determine whether the National Environmental Policy Act requires an agency to 
study environmental impacts beyond the immediate effects of the action that the agency has 
authority to regulate. The case involves a challenge to the U.S. Surface Transportation Board’s 
approval of a new rail line to connect an isolated oil-rich part of Utah to the national rail 
network so the oil can be transported. The D.C. Circuit revoked approval, ruling that the agency 
was required to consider a full range of environmental effects of increased oil drilling and 
refining, such as greenhouse gas emissions, amplified wildfire risk and spills in critical habitats, 
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irrespective of the fact that the Board itself doesn’t regulate these matters. With circuits split 
on the question, the U.S. Supreme Court granted cert.75 A December 2024 argument is 
anticipated. 
 

Stanley v. City of Sanford, Florida 
 
It is settled law that Title VII of the Civil Rights Act, which prohibits employment discrimination, 
extends to former employees. However, that question has never been settled when 
discrimination claims are brought under the Americans with Disabilities Act (ADA). Sanford, 
Florida firefighter Karyn Stanley was forced to take early disability retirement at age 47. The city 
then changed its policy, allowing her only two years of free health insurance instead of 
promised longer-term coverage. The Court will decide if she can sue her former employer 
under the ADA for discrimination in post-employment benefits.76 A December 2024 argument is 
anticipated. 
 

Williams v. Washington 
 
This case will decide whether state administrative remedies must be exhausted before bringing 
civil rights claims under 42 U.S.C. § 1983 when the state administrative agency itself may be 
violating civil rights. The suit comes out of Alabama, where over a dozen people “experienced 
extreme delays and other irregularities” after filing unemployment claims with the state’s 
Department of Labor. The Alabama Supreme Court threw out their case, saying the victims 
hadn’t exhausted their administrative remedies with the very agency that delayed their claims 
in the first place.77 Argument is scheduled for October 7, 2024. 
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