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STATE COVID-19 HEALTH CARE IMMUNITY LAWS
Health care immunity is the largest category of state COVID-related immunity laws passed in response
to the pandemic, yet not every state has taken this action.
Twenty-six states plus the District of Columbia have enacted COVID-related health care
immunity laws by Executive Order (EO), legislation, or both.1 (Note that some existing laws
already provided some immunity upon the state’s declaration of a state of emergency.2)
While the impetus for these laws was to support frontline health care workers, most laws are much
broader, include nursing homes, and extend in time beyond emergency conditions.
•

These laws typically immunize COVID-related negligent care, with carve-outs for gross
negligence, recklessness, or intent, or care not rendered in “good faith.” However, some
cover anyone treated for any medical problem during the COVID emergency, most
immunize facilities, and many have vague or open-ended expiration dates.

•

Nursing home immunity was slipped into many of these laws, with some lawmakers freely
admitting to not paying close enough attention when voting.3 This has contributed to a
shocking nursing home death toll, surpassing 50,000 fatalities and representing about 40
percent of all COVID deaths.4
o According to experts, nursing home immunity creates a “lethal combination” when
added to other problems like the lack of state inspections, the absence of regulatory
enforcement, and the inability of family members to visit, which are critical
accountability tools.5
o Most facilities receiving immunity are run by unsafe for-profit chains6 or are owned
by private investors,7 which has led to egregious safety problems including long
histories of atrocious infection-controls.8 In addition, the nursing home industry has
long and actively fought federal pandemic preparedness requirements, even lobbying
against such rules before the current administration.9

Many experts and state lawmakers believe that even when limited to individual health
care workers, such legislation is unnecessary.
•

Medical malpractice cases are already difficult and expensive to bring in non-emergency
times, which means only a tiny percentage of injured patients with legitimate cases ever file
a lawsuit.10

2
•

COVID-related medical malpractice cases are even more difficult to bring. In the midst of a
pandemic caused by a virus with no medical cure and exacerbated by equipment shortages
that the health care system did not create, the standard of care – and what the law reasonably
expects of health care professionals – is very different than in non-emergency times.
o The proof is in the small number of cases that have been brought so far, which has
been true whether or not a state has enacted immunity laws.11
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