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Introduction and Summary’

The civil jury system is one of the most popular and important democratic institutions in
America. No matter one’s political persuasion, civil juries have always been considered “an
important bulwark against tyranny and corruption, a safeguard too precious to be left to the whim
of the sovereign, or, it might be added, to that of the judiciary,” as the late conservative U.S.
Supreme Court Chief Justice William Rehnquist once wrote.!

Jurors, who are members of the community randomly chosen to sit in judgment of others,
deliberate carefully, render verdicts that “are generally moderate and comparable to judge’s”
and then fade anonymously back into the community.? They are neither partisan nor advocates of
particular interests, representing a much-needed counterweight to organized moneyed interests
that dominate the political branches of our government. But since the advent of the “tort reform”
movement in the 1980s, protectors of the civil jury system have struggled to keep the system
insulated from political attacks and reprisals by special corporate interests.

This study is a comprehensive and meticulously researched effort to respond to recent jury
attacks by two corporate groups that represent the interests of corporate defendants — the U.S.
Chamber of Commerce (“Chamber”)’ and the American Tort Reform Association (ATRA).* In
two recent reports, these lobby groups criticize jury verdicts rendered against their corporate
members, with misleading or demeaning characterizations based on disproven information and in
ways that suit very specific political goals.® The reports themselves are not identical but the
authors are linked® and the language used to attack verdicts is similar. According to these groups,
large verdicts are “nuclear.”

“Nuclear verdicts” is public relations terminology that the insurance industry began using in
2019 to justify its rate hikes in a few commercial lines.” It’s essentially the same trope corporate
groups have periodically used since the 1980s and 1990s to criticize what it used to call the “out
of control” or “runaway” jury.®

* References are to the full study, which can be found at: https://centerjd.org/content/nuclear-fizzle-how-jury-
grievance-reports-whitewash-corporate-misconduct-and-dehumanize-vict




What’s always been true about large verdicts is that, irrespective of the facts that led to them,
most are never paid. Indeed, verdicts are almost always appealed and often substantially reduced
by trial judges or appellate courts, which is how our judicial system was set up to work. And if a
loss is insured, any payout is often dramatically reduced by the insurance policy limits.” As
researchers put it, “[J]ury verdicts that attract popular attention are not at all representative and
often are slashed dramatically by judicial oversight or through other means,” “the larger the
verdict, the more likely and larger the haircut” and generally injured people are
undercompensated.'®

Yet through reports like those published by the Chamber and ATRA, which whitewash corporate
misconduct, dehumanize victims and only reference post-verdict activity when politically useful
to them, the public is given the false impression that an undeserving person received a windfall,
an innocent corporation was financially ruined, or the system failed and needs to be changed. We
believe it is critical to counter such false narratives about the civil jury system.

The Chamber and ATRA reports make many broad allegations about “nuclear verdicts,”
throwing around many statistics but providing no back-up data or anything that can be fact-
checked. However, they cite 45 actual verdicts, which can be checked. The groups buried most
case names in endnotes (as the Chamber does) or hyperlinks (as ATRA does), but we found all
of them. We wanted to know what the jury heard and why they reached the verdict they did.
Each is described below.

Some general points about what we discovered are as follows:

e Erasing Evidence Heard by Juries. Of the 45 cases described in these reports, in no
situation did these groups provide an accurate description of the evidence relied upon by
the jury. That evidence would involve often egregious corporate misconduct and
devastating human casualties. Sometimes the groups portrayed misconduct as a minor
incident when it was actually catastrophic.!' Other times, plaintiffs/victims are described
in terms meant to belittle them or their experience.?

¢ Relitigating Cases They Lost. To the extent the groups provide any actual case
descriptions, they include evidence that was disproven in court,'* an entire defense that
the jury did not believe'* or extraneous issues that have nothing to do with evidence
presented (but line up with other political goals).!* When a verdict is upheld on appeal,
the views of a lone dissenter may be highlighted while the majority opinion is ignored.'

e Inconsistencies Reveal a Transparent Political Agenda. Cases may be cited more than
once in the same report to represent opposite contentions. While this may seem
nonsensical, it actually illustrates the transparent political nature of these reports. For
example, sometimes verdicts involving the same corporate misconduct and harm are
criticized because they were allowed to stand'” while others are criticized because they
were overturned.!® An original verdict size may be cited to point out its too-high
“nuclear” nature,' with no mention of the verdict’s reduction since that better fits with
their contention that a law must be changed.”® Yet in another paragraph, the fact that the



verdict was reduced is the entire point of the example, and evidence that we must change
an entirely different law.?! As the saying goes, you can’t win for losing.

The State of the Civil Jury in America

Although corporate special interest groups like the Chamber and ATRA have been attacking the
civil jury system for decades, thus far the system has largely withstood the worst of the assaults.
In the United States, the jury’s roots are deep.?? Yet there is no question that the civil jury system
is limping along.

This report does not focus on data but rather on the shameful treatment and mockery of people
— those who go to court and the jurors who hear their cases. However, there are a few quick
facts and numbers about the civil jury today that are important to keep in mind.

e With all the complaining these groups do about juries, the fact is that juries resolve a tiny
percentage of tort cases. In 2020, rates ranged from 0.0 to 1.59 percent of state tort
cases.” In 2021, the range was 0.0 to 1.79 percent.* This rate has remained incredibly
low for the past decade.” Civil jury researchers have even written that the civil jury has
already been “nearly eradicated” in this country.?® There are a number of reasons for this,
including pressures to reach settlements, “tort reforms” like damages caps, which take
power and authority away from juries, and the spread of forced arbitration clauses found
in many contracts today.?” Such clauses prevent disputes from being resolved in court and
force them into private rigged systems.

e The term “nuclear verdict” has zero empirical basis. The groups who use the term simply
declared its existence by arbitrarily defining verdicts of $10 million or more as
“nuclear.”?® Given the horrific nature of these cases, the type and degree of misconduct
and injuries and economic and medical inflation, it may be no surprise that such verdicts
are increasing. But is it even true?

In describing its methodology, the Chamber uses every opportunity to skew its data in one
direction — high. First, to be clear, there exists no nationwide scientific database of jury
verdicts. The Chamber’s verdict database is largely pulled from self- or media-reported cases,
which skew high.?’ To slant the numbers even higher, the Chamber consistently calculates
“means” or averages (downplaying “medians,” which are substantially lower®°), which is
inappropriate to determine jury trends because “means” are skewed by outliers.?! And to skew
the numbers even higher, these calculations do not take into account “0” dollar verdicts where
juries award nothing and the case is resolved in favor of the defendant.?? Historical data show
that defendants win half the time.

e These groups may argue that an increasing number of large verdicts may reverberate
through the system and lead to higher verdicts overall. Yet when the trucking industry
examined the far more typical case of verdicts “less than $1 million,” it found that those
cases have been decreasing since 2010, with an “insurance industry professional” telling
them that there has been “a recent decline in the incident per truck rate.”** As one



publication explained, “[V]erdicts and settlements of any kind are rare. Additionally, the
price tag of the average verdict under $1 million is trending downward.”*

e Insurance industry data clearly fail to back up the false and alarmist characterizations of
the civil justice system presented by the Chamber and ATRA. Indeed, the insurance
industry’s own data show that adjusted paid claims in commercial lines have been steady
for two decades and then dropped during and following the pandemic. Yet premiums
steadily rose as business policyholders have been price-gouged without restraint.*

How Corporations Can Reduce Lawsuits and Verdict Size

Deterrence is a well-known function of the tort system. It is accepted by legal scholars®” and
conservative economic theorists alike, who have written that the tort system’s economic function
is deterrence of non-cost-justified accidents.’ In other words, the tort system creates economic
incentives for “allocation of resources to safety.”*

On the other hand, ATRA and the Chamber relentlessly mock juries for possibly considering this
function in determining how much harm a defendant’s misconduct has caused. They cynically
call some awards “send-a-message” verdicts yet present no evidence that this important function
was even on the minds of jurors.** But when it comes to the verdict in a case like Madere v.
Schnitzer Southeast, LLC,*' one can understand how it might have been precisely on their minds.

Five family members, including two children, were horrifically killed in a truck crash after a
company put a driver on the road with a long history of unsafe driving that included four serious
prior wrecks and numerous violations.*? The company had already settled a lawsuit after this
driver’s near fatal crash three years earlier, then kept him driving while taking no corrective
training or safety steps.*’ The original $280 million verdict (later cut due to state damages caps)
shows that sometimes lawsuits, which are extremely rare following truck crashes (less than 2%
of trucking insurance claims turn into lawsuits*?, and large jury verdicts, which are rarer still, are
necessary to get a bad company’s attention and sometimes to alert an entire industry.

For any corporation seeking to reduce verdict size, the trucking industry and its attorneys have
offered some important insights, which they have gathered following horrific truck crashes like
the one that killed Judy Madere, her twin sister, her daughter and her two young grandchildren:
Large verdicts are entirely of the industry’s own making. A recent report on large verdicts from
the industry’s research arm, the American Transportation Research Institute (ATRI), made the
obvious point: “[C]rash avoidance is everything and that strictly adhering to safety and
operational policies is essential to staying out of court and/or reducing award sizes.”*

This theme was repeated throughout ATRI’s report. For example,*®

Multiple interviewees prefaced remarks with variations of “the only way to prevent
nuclear verdicts is to prevent the crash from happening in the first place.” ...Interviewees
generally concurred that the more safety activities motor carriers engaged in to prevent
crashes the lower the likelihood that a nuclear verdict would result. /¢ was also commonly



noted that motor carriers typically do not allocate enough resources toward safety and
crash prevention [emphasis added].

Similar observations came from leading trucking journalist Deborah Lockridge, who published
an article following a large 2021 trucking verdict,*” noting that the way to avoid such verdicts is
by “defusing” what she called “Nuclear-Verdict Detonators.” That’s a gimmicky way of
identifying preventable safety problems, calling on companies to address safety issues “long
before there’s a crash.”*® In other words, rather than denigrating jurors, perhaps it makes better
sense to stop the harm in the first place.

Finally, we will concede that there once was a nuclear jury verdict. It was a $10.5 million jury
award upheld by the U.S. Supreme Court for the family of Karen Silkwood.* She was a labor
organizer at the Kerr-McGee nuclear processing plant in Oklahoma who was intentionally
contaminated by lethal plutonium. The Court held that a local jury verdict against the nuclear
licensee was not preempted by the Atomic Energy Act. That was in 1984. To our knowledge
there hasn’t been a “nuclear” jury verdict since.

Today’s “nuclear verdict” rhetoric is nonsense. As the following cases show, when juries award
large damages, it is because they hear evidence of atrocious corporate misconduct and human

wreckage, weigh the evidence and arguments and then do the right thing.
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