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THE MYTH OF “NUCLEAR VERDICTS”
Insurers Do Not Pay What Juries Award: They Pay Far Less
A new Cato Institute book, Medical Malpractice Litigation: How It Works, Why Tort Reform
Hasn't Helped, written by six top medical malpractice researchers, examines data about, among
other things, jury verdicts and insurance payouts.1 Much of the data come from Texas, which in
2003 was subjected to an insurance industry anti-jury campaign so extreme that lawmakers
responded by severely weakening the power and authority juries and stripping patients of their
legal rights.2
According to the insurance industry, today’s jury verdicts have gone “nuclear.” Such rhetoric is
being used to justify current price-gouging of commercial policyholders, including doctors and
hospitals who purchase medical malpractice insurance.3 But as the authors found, industry
campaigns focused on jury verdicts are disingenuous, “based on an incomplete and potentially
misleading factual foundation.”4
The reason: There is a “large gap” between what juries award and what insurers actually pay,
which is far less.5

When injured patients go to court, win their case and obtain a jury verdict in their
favor, the vast majority receive far less than what a jury awards.
•

Seventy-four percent of patients receive less than what a jury awards whether the
wrongdoer is a physician, hospital or nursing home.6

•

On average, juries award about twice as much as an injured patient ultimately receives,
and the larger, or more “nuclear” the verdict, the relatively less the injured patient
receives.7

•

When verdicts are more than $2.5 million, 95 percent of patients receive less than that –
on average 55 percent less.8

•

If a verdict exceeds $10 million, the patient receives on average 65 percent less than the
verdict.9
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Medical malpractice insurance policy limits (often extremely low) are the principal
reason why patients receive so little compared to the verdict.
•

While health care providers carry medical malpractice insurance, it is often minimal and
insufficient to cover the harm they cause.
o In Texas, while there is a “widely held belief that policies with $1 million per
occurrence limits are standard,” the authors found that between 1986–2003, “the
median nominal policy limit was $500,000. Only 34 percent of the policies had
nominal limits of $1 million.… By contrast, 33 percent had nominal limits of
$200,000 or less.”10
o The researchers found that “this standard size has not changed, to our knowledge,
since at least the 1980s, even though nominal prices have more than doubled since
then. This suggests that real policy limits are likely dropping in other states too.”11

•

Injured patients collect, on average, only 15 percent of verdicts that exceed a provider’s
policy limit.12 This can create enormous injustices, as the following two examples
described by the authors demonstrate:
o “Brain damage to 55-year-old. Adjusted verdict of $24.8 million in 2010 dollars;
settled for the physician’s policy limit of $334,000 in 2010 dollars ($200,000 limit
in nominal dollars).”13
o “Injury to a 44-year-old. Adjusted verdict of $2.2 million in 2010 dollars; settled
for the physician’s policy limit of $147,000 in 2010 dollars ($100,000 limit in
nominal dollars).”14

•

While cases involving newborns who are catastrophically injured may result in higher
jury verdicts, “perinatal physicians carry less insurance than other physicians and have
reduced their insurance coverage over time.” That means these babies can be severely
undercompensated for the lifetime of care they will require.15

The reasons health care providers may underinsure even though adequate insurance
policies are readily available are at least two-fold.16
•

Health care providers likely know that if they purchase inadequate insurance and commit
malpractice, injured patients are less likely to file a claim against them.
o Plaintiffs’ lawyers told the authors that it is so difficult for patients to collect
anything exceeding policy limits that lawyers typically cannot afford to take cases
when doctors are grossly underinsured, allowing negligent providers to get away
with paying nothing and leaving victims with no compensation.17

•

Health care providers likely know that despite underinsuring, there is little risk they will
have to cover the difference personally if a jury rules against them, and even if they are
on the hook for something, the amount will be “modest in size.”18

3
o In only 0.6 percent of cases did physicians make any out-of-pocket payments, and
most of these were “relatively small.”19
o Only 2 percent of damages paid beyond policy limits are covered by defendants,
including so-called “deep pocket” institutional defendants like hospitals.20
o The authors “asked a number of Texas medical malpractice plaintiffs’ lawyers
whether and when they try to collect above limits from physicians or other
defendants. All agreed that they would not pursue a case against a physician if the
physician’s policy limits were insufficient to justify bringing the claim. Absent
unusual circumstances, they treated policy limits as a hard cap on recovery.”21
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