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JURY EXCISION:
MEDICAL MALPRACTICE,
FORCED ARBITRATION, AND
ALTERNATIVE COMPENSATION SYSTEMS

EXECUTIVE SUMMARY

Organized medicine and the insurance industry have pushed for proposals to force or pressure
medical malpractice victims to have their disputes resolved entirely outside the court system.
These proposals harm patients, weaken accountability for dangerous or incompetent doctors
and hospitals, and make our health care more unsafe.

FORCED ARBITRATION

Forced arbifration clauses, which prohibit harmed individuals from suing for medical malpractice
in court, are starting to spread in health care despite serious ethical concerns raised by requiring
a patient to sign away their legal rights in order to get medical help.

What may be accelerating this trend is the recent takeover of health care by private equity firms
that want to avoid jury verdicts and publicity from lawsuits. This is particularly disturbing since
private equity ownership is leading to more injuries and deaths.

Forced arbitration clauses have been common throughout the skilled nursing/nursing home
industry for years. They are also increasingly being used at surgery centers and clinics, which can
be risky places for medical procedures.

ALTERNATIVE COMPENSATION SYSTEMS
Health Care Tribunals

Health courts and similar proposals, such as the "Patient Compensation Act,” are circulating in
some states although none have passed. They contemplate replacing the civil justice system
with a government agency to resolve all medical malpractice claims. Judges and juries are
abolished and replaced by decision-makers who are pulled from the medical and business
establishments. They need noft follow established common law. Instead, there would be new
anti-patient standards of liability and compensation schedules. The costs of such systems would
be significant.

Brain-Damaged Infant Funds; Litigation Prohibited

Florida and Virginia have compensation funds for children born with catastrophic birth-related
brain injuries. Both programs promise these children a lifetime of care in exchange for their
families having given up their rights to sue the negligent doctor or hospital. However, both funds
have had numerous problems. They include: failing to adequately provide for these children;
failing to hold accountable even the most dangerous doctors; and serious fiscal issues. Both
programs have also been caught by the federal government for illegally raiding Medicaid to
pay for children’s care.




Brain-Damaged Infant Funds; Litigation Required

New York's Medical Indemnity Fund pays for the future medical care of babies catastrophically
harmed due to negligence at birth. This fund kicks in only after a jury verdict or settlement, in
other words, affer the family has endured the time and expense of proving their case in court (or
settled). The law condemns the injured child to a lifetime of suboptimal care by limiting
reimbursement for therapies to cheap Medicaid rates. In 2016, the law was temporarily
amended to address these and other concerns, but those amendments are scheduled to sunset
in 2025.

OTHER TYPES OF OBSTACLES
Medical Review Panels

Medical review or screening panel laws force patients to prove their case before a non-judicial
panel before they are allowed in court. Panel members often come from or are funded by the
health care industry, with clear conflicts of interest. Patients are burdened by exfra time and
expenses in their quest just to get into court. A number of these laws have been repealed or
found unconstitutional.

Certificates of Merit

Some *“certificate of merit” laws are not unreasonably burdensome for the patient. Others,
however, are onerous and prevent legitimate cases from going forward. For example, certain
laws require the patient to verify that malpractice has occurred, which is often impossible before
there has been any opportunity for discovery.

Safe Harbor/Clinical Practice Guideline Immunity

These proposals say that doctors who practice “evidence-based medicine” or follow “clinical
practice guidelines” should be immune from lawsuits. Both patients and doctors have had
problems with such approaches. For example, it is unfair for patients to have their cases judged
by liability standards chosen by biased or conflicted medical societies. The few limited state and
federal experiments with such proposals, which began and ended in the 1990s, were collectively
unsuccessful. None were renewed.

“Sorry Works”/Apology/Early Offer Proposals

Apology laws allow doctors to apologize for their negligence but usually prohibit the apology —
essentially an admission of fault — from being mentioned in court (i.e., "apology plus shield”).
Many combine apologies with “early offer” programs, also known as “communication and
resolution” (C&R) programs. Research shows that if the patient is properly represented by
independent counsel during early offer negotiations, the patient fares well. If they are not, they
don't. Yet most apology/early offer programs, such as the University of Michigan'’s, do not
require that the patient be represented by counsel. And some punish patients who do not
accept offers, including New Hampshire's now-expired program.
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INTRODUCTION

There is a medical malpractice crisis in America. Medical errors are the third leading cause of
death.! A recent random sample of hospital admissions found that 23.6% resulted in at least one
adverse event, 22.7% of which were preventable and 32.3% of which caused serious harm.?2
Women in the United States “have the highest rate of avoidable deaths” when compared to
women living in other high-income countries. Nearly 200 in 100,000 deaths could have been
prevented or tfreated with the right care provided at the right time.”

Yet the vast majority of negligent, preventable errors never result in a claim,4and medical
malpractice lawsuits represent a tiny fraction of cases that make it through the courts each
year.s When injured patients do choose to sue, their cases are not “frivolous” and patients do
not win large awards for insignificant claims.¢ Even the General Counsel for the American Tort
Reform Association was forced to admit, “It is ‘rare or unusual’ for a plaintiff lawyer to bring a
frivolous malpractice suit because they are too expensive to bring.””

But for nearly 50 years, policy proposals in the area of medical malpractice have centered
almost entirely on doctors as the victims of medical malpractice instead of the thousands of
patients who wind up dead or injured each year. This is well reflected in the hundreds of medical
malpractice laws that have passed around the country, virtually all of which are designed to
weaken the liability of health care providers.8 For example, a significant number of states have
some kind of cap on compensation to medical malpractice victims.? Many states have modified
or eliminated joint and several liability, so an injured patient has to cover the cost of an injury
instead of a fully-responsible doctor or hospital. Others limit attorneys’ fees so patients cannot
access the best attorneys to help them. Indeed, the health care industry already benefits from
more liability protections than virtually any other industry or profession in the nation.

While these and other laws have clearly created an uneven liability structure when it comes to
medical malpractice disputes, for the insurance and medical industries the legal system has not
been lopsided enough. There has been a simultaneous movement by organized medicine to
force or pressure medical malpractice victims to have their disputes resolved entirely outside the
court system.!0 When cases are resolved this way, many civil justice fundamentals that protect
patients in court are eliminated, such as an unbiased judge or jury, rules of procedure and
evidence, access to a skilled attorney, transparency, and accountability for the wrongdoer.!!

This report examines several of the most common proposals that prevent courts from hearing
medical malpractice cases. These proposals harm patients, weaken accountability for
dangerous or incompetent doctors and hospitals, and make our health care more unsafe.




FORCED ARBITRATION

Forced arbifration clauses — hidden in the fine print of contracts and written in incomprehensible
legalese — prohibit harmed individuals from suing wrongdoers in court. Instead, they must resolve
their disputes in a secretive, rigged, private system. In recent years, these clauses have become
ubiquitous in everyday contracts like credit card, cell phone, or online shopping "agreements,”
as well as in employment contracts. They are considered “forced” because people are required
to sign them, almost always unknowingly,'2 in order to get something — a job, a product, an
online software update. And consumers and employees almost always lose in disputes resolved
in forced arbitration (although it is more common that claims simply disappear's). As the
American Association for Justice put it, “Americans are more likely to be struck by lightning than
they are to win a monetary award in forced arbitration.”4

The ethical problems raised by forced arbitration in health care, requiring a patient to sign away
their legal rights in order to get medical help, seem glaring. In fact, in 1998, the American
Arbitration Association (AAA), the American Medical Association (AMA), and the American Bar
Association (ABA) issued a strong policy statement opposing forced arbitration in medical
malpractice cases.!s This was reiterated by the AAA in 2003.16¢ Nonetheless, forced arbitration is
starting to spread in health care.

If someone is harmed due to medical malpractice and needs compensation, suing in court is
not the same as going to arbitration. Arbitrators, the decision-makers, are not required to have
any legal training. They may be biased, or even under confract with an insurance company or
health care provider. Delays are common. The discovery process, whereby a patient can find
out what happened to them and why, is extremely limited. Rules of evidence do not apply.
Arbitrators issue no written legal opinions, so no legal precedent or rules for future conduct can
be established. Costs often must be split between the injured victim and the insurance
company, including arbifrator’s fees which can be hundreds or thousands of dollars per hour.
And there is no right to appeal. The impact on severely injured patients is clear. As one
researcher reported, “The nature of [forced] arbifration agreements effectively eliminates a
patient’s ability to be fully compensated for his or her injuries as ‘comparisons of average awards
by arbitrators and courts in...medical malpractice cases show that arbitration claimants receive
only about 20 percent of the damages that they would have received in court.””7 And that
statistic fails to take into account the number of claims that are dropped altogether.

It should be noted that a spattering of older health care organizations, like Kaiser Permanente in
Cdalifornia,'® have for years flaunted the ethical concerns raised by forcing arbitration on injured
patients within their health care systems.!? But what may now be accelerating increased use of
forced arbitration across health care is the recent takeover of health care by private equity
firms. Over the last few years, there has been a *voracious acquisition of physician practices” by
private equity firms.20 And hundreds of hospitals are now owned by these firms.2!

As Business Week noted, although “since the early 2000s the American Arbitration Association
and the American Bar Association have said their members shouldn’t participate in these kinds
of cases...the financial industry has long embraced binding arbitration — especially when setting
employment policies, a tfrend that critics say has been used to cover up decades of
discrimination and sexual harassment — and has helped fuel the rise of the practice in
medicine.”?2 What's more, “The insurance industry has encouraged this frend by offering better
terms to physician groups that can get their patients to preemptively waive their right to a jury
trial.”23
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This is particularly disturbing since private equity ownership is leading to more injuries and deaths.
One recent study found that "in the three years after a private equity fund bought a hospital,
adverse events including surgical infections and bed sores rose by 25 percent.”24 In December
2023, the U.S. Senate Budget Committee launched a bi-partisan investigation into private equity
ownership of hospitals, led by Chair Sheldon Whitehouse (D-R.I.) and Ranking Member Chuck
Grassley (R-lowa). As Chairman Whitehouse put it, "As private equity has moved into health
care, we have become increasingly concerned about the associated negative outcomes for
patients....”25

For example,26

A Business Week investigation published in May [2020] found that some private-equity-
owned medical practices buy cheaper, and sometimes substandard, medical supplies
and hire providers who aren’t as well frained as doctors, such as nurse practitioners and
physician assistants, to do work that would traditionally have been performed by an M.D.
When all this results in substandard care, the arbitration agreements are in place to limit
liability.

In fact, the possible availability of forced arbitration in malpractice cases may itself be leading
to the private equity takeover of health care. As Business Week reported in 2020,27 forced
arbitration may have "helped enable a trend that has very little to do with patients’ well-being:
the rise of private equity in medicine.” Avoiding jury verdicts is part of the motivation. But also,
“arbitration is almost always conducted in private, which means that big brands can avoid the
negative publicity that comes with a lawsuit.”

Skilled nursing/nursing homes is another area where private equity ownership may be influencing
the use of forced arbitration clauses. The U.S. General Accountability Office estimates that as of
2022, “5% of about 14,800 nursing homes enrolled in Medicare had private equity owners.”28 One
recent study found that over a recent 12-year period, private equity-owned nursing homes saw
a short-term mortality increase of 10 percent, or 20,150 deaths” in addition to “declines in other
measures of patient well-being.” This was likely due to “declines in nursing staff and compliance
with standards.”2?

While use of forced arbitration clauses may be widespread at these increasingly unsafe facilities,
such clauses have actually been common throughout the skilled nursing/nursing home industry
for years. As a 2022 New York Times investigation found, forced arbitration clauses are typically
buried in “dozens of pages” of admission forms, which residents and their families are being hit
with at a stressful time, “after a hospitalization or health crisis, with limited opportunity to scrutinize
documents or consult a lawyer.””30 There have been steps to ban this practice, including
regulations issued by the Obama administration, which Trump reversed,3! and legislation in
Congress.32 Since 2019, weaker regulations “prohibit nursing homes from requiring residents to
sign binding arbitration agreements as a condition for receiving care, and will require nursing
homes to inform residents or their representatives that they are not required to sign a binding
arbitration agreement.”33 Yet as the New York Times found, “they’re sfill being included in
admissions packets, and family members or residents are still being told, ‘Sign the papers’...."34

The following recent cases show the impact of these clauses when things go horribly wrong at a
skilled nursing facility.

e On September 5, 2019, Susan Sharma was admitted as a patient at York Health and

Wellness Centre, a short- and long-term skilled nursing and residential care facility in Los
Angeles, following a stroke. A forced arbitration clause was buried in the admissions
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paperwork. Susan’s doctor assessed her as being “aft risk for weight loss because of
‘decreased feeding’ and ‘cognitive impairment.’” Within months, she “had lost 31
pounds, or 19% of her body weight.” She also developed severe pressure ulcers and
avoidable skin problems that prevented her ability fo use her hands. On May 17, 2020,
Susan was transferred to the hospital where she died three days later at age 72. Her
family filed a lawsuit against York. The court granted York’s motion fo compel arbitration
in October 2021 and the case was thrown out of court.35

¢ In March 2022, the wife of 85-year-old Serafin Pascual, Jr. admitted him to the Huntfington
Valley Healthcare Center, a short-term rehabilitation and skilled nursing facility in
Cadlifornia. Serafin was suffering from a number of maladies making him a fall and
bleeding risk, and he went there to recover from some hospital procedures. In order to
get him admitted, she was required to sign forms that included a forced arbitration
clause. Within weeks of being admitted, Serafin fell and died due to a series of care
lapses. Serafin’s wife and children sued. In December 2023, the court barred Serafin’s
wife from pursing the wrongful death claim and forced all her remaining claims into
arbitration. The judge also ruled that his children had to pursue those same claims in
arbitration but were permitted to keep their wrongful death claim in court since they
were non-signatories to the arbitration agreement. As a result, the victim's family had to
pursue the same case in two entirely different venues — court and arbitration — an absurd
result.se

SURGERY CENTERS AND CLINICS

Another type of health care facility making increasing use of forced arbitration are surgery
centers and clinics. Surgery centers can be risky places for medical procedures. A Kaiser Health
News and USA Today Network investigation discovered hundreds of deaths “after in-and-out
procedures at surgery centers across the country,” including patients “some as young as 2,” and
numerous cases “where the absence of trained staff or emergency equipment appears to have
put patients in peril.”3” They also found that “surgery centers operate under such an uneven mix
of rules across U.S. states that fatalities or serious injuries can result in no warning to government
officials, much less to potential patients. ...No rule stops a doctor exiled by a hospital for
misconduct from opening a surgery center down the street.”s8 Indeed, in 2019, the Leapfrog
Group found, "More than 1 in 3 outpatient surgery centers employ doctors who are not board
certified in their respective medical specialty....”3? Recent inspections by the Office of Inspector
General for the U.S. Department of Health and Human Services found over 75 percent of surgery
centers “had at least one deficiency,” with serious deficiencies at 25 percent.40

Yet patients are finding that holding surgery centers legally responsible for malpractice is
becoming increasingly impossible thanks to forced arbitration clauses. Forced arbitration clauses
can keep a case out of court even when a hospital system that does not force arbitration sends
their patients to a private surgery center that does.4! As Consumer Watchdog Executive Director
Carmen Balber explained, arbitration confidentiality “‘has a huge impact on patient
safety...because if you see the news of a repeat lawsuit against a private surgery center, you
might think twice before going. But you'll never see the news if arbitration is forced and the
entire process is conducted behind closed doors with no public records of what might have
happened.’'"42

The following are examples of recent medical malpractice lawsuits against negligent surgery

centers or private medical clinics that were kicked out of court due to a forced arbitration
clause.
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Eye damage at a Lasik surgery center. On September 27, 2017, Carlos Lopez Rivera
underwent eye surgery at Lasik Vision Institute in Burlington, Massachusetts. The morning
before the procedure, Carlos, whose primary language was Spanish, was asked to sign a
stack of documents printed in English and provided by the doctor doing the surgery. One
of them was a forced arbitration agreement covering "any and all actions for medical
malpractice.” Carlos signed and initialed the document. Following the surgery, his left
eye vision was blurred, and there were other complications requiring a second surgery
with a new doctor. However, his blurred vision could not be corrected. In September
2020, Carlos sued his first doctor for medical malpractice. The trial court would not
compel arbitration since “no one explained the arbitration agreement to Lopez in his
primary language (Spanish),” he “lacked a sufficient understanding of English to know
what he was signing, and ‘that in signing a stack of multiple forms without translating into
Spanish that one of these forms was for binding arbitration, [Lopez] was led to believe
that he was signing medical forms.”” In August 2023, a Massachusetts appeals court
reversed, finding there was no fraud, duress, or unconscionability to invalidate the
arbitration agreement. The Massachusetts Supreme Judicial Court denied review in
November 2023.43

Genetic mutation at a reproductive center. Jason and Melissa Diaz went to Huntington
Reproductive Center Medical Group (HRC) in Pasadena, California for in-vitro fertilization
with pre-implantation genetic testing to avoid conceiving a child with the genetic
mutations they both carried — his causing a predisposition to heredity diffuse gastric
cancer (which carries an over 80 percent risk of stomach cancer that requires stomach-
removal surgery), hers substantially increasing chances of breast and ovarian cancer.
They were required to sign a forced arbitration clause in order to go forward with these
procedures. HRC implanted Melissa with a male embryo with the stomach-cancer
mutation despite the couple being fold that the embryo had no such mutation. When
their baby was ten months old and the couple was planning ahead with HRC for a
second child, they learned that their son carried the stomach-cancer gene. They filed
medical malpractice and a number of other claims with the American Arbitration
Association (AAA). At the same time, they pursued fraudulent concealment and
violations of unfair competition law claims in court in March 2023. The AAA refused to
adjudicate their claims because the arbitration agreement “included a prevailing-party
fee-shifting provision, in violation of California law™ and “also because the AAA
requested that all parties sign an additional arbitration agreement — which [the Diazes]
need not, and would not, execute — to hear the matter.” As a result, in May 2023, Jason
and Melissa pursued their medical malpractice and other claims in a separate lawsuit.
HRC responded with motions to compel arbitration in both the March and May 2023
cases. In August 2023, the court forced all their claims into arbitration.44

Burns at a plastic surgery center. In March 2021, Gabriela Pulido went to Mira Aesthetic
Plastic Surgery Center in California to arrange a breast augmentation and
abdominoplasty. While there, she was given several papers to sign as a condition of
treatment, including an arbitration agreement. Most of the forms were in Spanish, her
native language. The arbitration form, however, was not. The procedures burned her leg,
left her with permanent scarring, and caused various other physical and emotional
complications. When Gabiriela filed a medical negligence suit against the Center and
doctor, they responded with a motion to compel arbitration. In May 2023, the court
forced her claim into arbitration.45
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Facial scarring at a dermatology center. On June 3, 2021, Danielle Bernstein underwent
laser freatment to remove excessive lip hair at True Dermatology in New York City. Two
days before the procedure, she was given a tablet with nine different forms to sign while
sitting in the waiting room. Among them was a forced arbitration document. Danielle
signed all the forms. When the laser treatment left her with facial scarring, she pursued a
medical malpractice lawsuit against the doctor and medical facility. They responded
with a motion to compel arbitration. In August 2022, the court granted the motion.4¢
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ALTERNATIVE COMPENSATION SYSTEMS

Like forced arbitration, alternative compensation schemes eliminate or greatly weaken the right
to civil jury trial in medical malpractice cases. It should be noted that some of these schemes
raise constitutional concerns.4” Courts have struck down far less infrusive measures, like
compensation caps, in many states on various grounds, including infringing on the right to jury
trial, the right to recourse, and equal protection, i.e., unequal tfreatment of malpractice victims,
especially when the laws under scrutiny are not responsive to an actual problem but rather serve
only to disadvantage some population unreasonably.48

What's more, laws that expressly take compensation decisions out of courts and place them in
administrative, governmental, or political bodies eventually fall victim o influence-peddling and
budgetary/solvency considerations that no lawmaker today can control. There are many
historical examples of this phenomenon, most notably the workers’ compensation system, the
fiscal problems of which have been solved by reducing benefits and increasing obstacles for
workers.4? In other words, problems are resolved on the backs of more powerless victims.

HEALTH CARE TRIBUNALS

Health courts and similar proposals require that all medical malpractice cases be taken out of
the court system and placed into an administrative tribunal. Such proposals have circulated in
several statesso (although no state has established them as of yet). For example, a bill has been
put forth for a number of years in Georgia called the “Patient Compensation Act.”s! The idea is
to replace Georgia’s civil justice system for medical malpractice cases with a new government
agency called the Patient Compensation System. Any patient with a medical malpractice claim
would be forced into this government system with no ability to opt out.

The Georgia bill is in many ways similar to the “health courts” idea, about which a great deal has
already been written.52 It is closely linked to the “tort reform™ movement.s3 The main common
element of such proposals is the abolishment of judges and juries in medical malpractice cases,
with all decisions made by a new government agency. Health court proposals contemplate
using specialized “judges,” while decision-makers under Georgia’s Patient Injury Act would be
political appointees and government bureaucrats pulled directly from the medical and business
establishments. In both cases, decision-makers would be unanswerable to the common law
settled by centuries of court decisions.

These proposals advocate the use of an “avoidability” standard for liability, which requires
patients to prove fault (i.e., these are not “no-fault” systems). They would use dictatorial
compensation schedules established by a government agency for at least some kinds of
damages. In Georgia, compensation would be further limited by an overall fiscal cap, likely
leading tfo dramatic reductions in recoveries for the most seriously injured patients to levels well
below their actual losses.

Under both approaches, the tort system’s linkage between harm done and compensation paid
would be either weakened or eliminated. Under the Georgia proposal, malpractice payments
would not be reported to the National Practitioner Data Bank, the national database of
physician malpractice and disciplinary records on which hospitals rely in making hiring decisions.
In other words, from a patient safety perspective, these schemes would have serious
consequences.
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Such proposals have strong public relations spins attached to them, promising a fairer, more
reliable, and cheaper process for resolving medical malpractice claims. None of this is true. Anti-
patient bias is injected at every level of these proposed systems, including the complete
removal of the jury system in exchange for giving patients little in return and, in some cases,
harming them.

In addition, the costs of such systems would be significant. In their book Medical Injustice: The
Case Against Health Courts (2007), Case Western Reserve Professors Maxwell J. Mehiman and
Dale A. Nance observed that health courts involve creation of new judicial or administrative
bureaucracies. Costs “would certainly be substantial, vastly more than the public (taxpayer
borne) judicial costs currently associated with the adjudication of malpractice claims.”54 Their
wholesale dismissal of the jury system, coupled with the creation of an entirely new state
governmental agency to handle a relatively small percentage of cases in the courts,>s as well as
the likely costs of maintaining such a system, are the reasons why health care tribunals have
gone nowhere in Congress or in any state in the nation.

BRAIN-DAMAGED INFANT FUNDS;
LITTGATION PROHIBITED

VIRGINIA

Virginia's Birth-Related Neurological Injury Compensation Program (“Program”) was established
in the mid-1980s under threat from the state’s insurance industry. The state’s main insurance
provider had stopped providing obstetrical insurance. When asked what would be needed to
make them provide insurance again, the provider responded that “if the legislature passes
legislation which takes the ‘birth-related neurological injury’ out of the tort system, we will lift the
moratorium.”sé

So that is exactly what happened. Since 1988, the Program has been the exclusive remedy for
children born with birth-related brain injury when delivered by a participating OB/GYN and
hospital whether or not medical malpractice caused the injury or contributed to its severity.57
Lawsuits are prohibited. All claims go before an administrative board, established within the
state’s workers’ compensation system. Bias is baked into the system, as the board relies on an
“expert” panel of three doctors to determine if the injury is a covered injury. In testimony before
the Virginia Legislature, one parent called this program "“a generous system of care gone awry,
of state-sanctioned impunity for doctors and hospitals, and of the struggle families face caring
for society’'s weakest children.”s8

Indeed, the Program has had numerous problems. While children were promised lifetime
medical care, they also have been forced to “absorb stunning disparities in program benefits
because of shifting priorities and cost reductions over which they had no confrol or voice.” As
reported by the Richmond Post-Dispatch,>

“The program can end up providing very little,” said Christina Rigney, referring to the
minimal benefits her family received in the face of her son’s traumatic birth and brief life.
“We believed there was negligence involved, but nothing ever came of it.” Her son died
three years after he was severely injured due to oxygen loss during birth. Because of the
birth injury law, the family couldn’t file a malpractice suit, the obstetrician was never
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even asked to explain what happened, and the family could learn nothing from illegible
notes that failed to account for long periods of time.

Undeniably, one of the worst aspects of Virginia's program is that it fails to hold accountable
even the most dangerous doctors and allows them to continue practicing. National birth-injury
experts have expressed fear about Virginia being a safe harbor for bad doctors because of a
lack of disciplinary actions under this law. “The birth-injury cases...are not reported to national
databases that track actions against doctors and measure physicians’ insurability. With no court
action, seftlement or disciplinary actions, a doctor’s involvement in birth-injury cases can go
undetected.”¢0

There are other issues as well. The Program does not always adjust to current medicall
developments or evolving standards about caring for these children.¢! And the Program has
struggled fiscally. In 2002, Virginia's Joint Legislative Audit and Review Commission suggested
“abandoning or overhauling” the Program¢2 and “ridding the board of its heavy presence of
medical professionals”’¢? and found that the Program could not be made fiscally sound.é4
Indeed, the Program has often been in fiscal crisis.¢5 This is so even though a child’s non-
economic damages are entirely eliminated (i.e., not simply “capped”). When the fund was
close to $130 million short of cash, the legislature decided to fix the problem on the backs of
victims and their families by (among other things) capping their benefits, in complete
contradiction to the law’s original intent, i.e., "by giving up their right to bring suit, families were
promised lifelong medical care for eligible children.”és

Moreover, for years, the fund was ripping off federal taxpayers by improperly requiring families
“to apply for Medicaid as a primary source of payment for care” instead of the fund, “even
though federal law requires the program to act as ‘the payer of last resort.’”¢7 Ultimately, the
state was forced to reimburse the federal government for $20.7 million. Unfortunately, “[t]he
settlement, and the state’s obligation to no longer rely first on Medicaid, means the costs of
running the Program will also likely increase.”¢8 So its fiscal problems are clearly not going away.

FLORIDA

As in Virginia, Florida lawmakers enacted the Birth-Related Neurological Injury Compensation
Act (“NICA") in 1988 after pressure from the insurance industry and organized medicine.? Unfil
2022, little was publicly known about the operation of Florida's program. That year, the Miami
Herald and ProPublica published an award-winning exposé of NICA,7° finding that Florida's
program shared all of Virginia’'s many problems and more. Titled Birth & Betrayal, the series
found, among many other things, that “NICA was habitually depriving families of the most basic
needs — despite racking up approximately $1.7 billion in assets.””!

In the series, reporters found overwhelming evidence that “NICA is indifferent to [families’] fears,
anxieties and depression, and hostile to their needs.” This manifested in things like "questioning
the medical necessity of wheelchairs, medication, physical therapy — and extra feeding bags for
a child with a gastrostomy tube.”72 Moreover, “[i]f families push back, the program sometimes
spends more money fighting them than it would have cost to provide help.... ‘A lawsuit against
the physicians would have covered all of these expenses, but that right was taken from us,’
wrote one parent, David Morgan, who sought help buying a TV and other equipment for his
bedbound, pain-wracked young daughter. The request was denied.”73

As Sean Shaw, Florida's former chief financial officer's consumer advocate, put it, “NICA is set

up like most insurance companies. It's set up to not pay claims.””#4 And that’s not surprising given
who composed NICA's board:
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In addition to the chief operating officer of Florida’s largest malpractice insurer, The
Doctors Company, NICA's unpaid board includes two physicians, a hospital
administrator and the board chairman, who is designated as the representative of
Florida citizens. His day job is running an insurance agency.

After the series’ publication, Florida’s Office of Insurance Regulation conducted an audit. Its
conclusions were disturbing, finding that NICA had “amassed nearly $1.5 billion in assets while
sometimes arbitrarily denying or slow-walking care to severely brain-damaged children.”7s
Moreover, “[a]dministrators developed no system for resolving disputes with angry parents,
discouraged parents from appealing denials to an administrative court, and didn’t maintain a
system for storing and tracking denials or complaints.”7é

What's more, as in Virginia, NICA was illegally raiding Medicaid to cover these children. In
November 2022, it settled with the federal government for $51 million.””

Following the Birth & Befrayal series, some steps were taken to stop some of the worst abuses of
NICA. For example, “NICA’s top administrator and its entire board, dominated by healthcare
and insurance executives, was replaced. For the first time, seats on the board were set aside for
a parent of a child in NICA and an advocate for those with disabilities.”’8 Also, “each family in
NICA received an immediate $150,000 stipend from the program — a recognition of the
staggering cost of raising a child with severe injuries and of the program’s systemic failure to
meet those needs.””?

BRAIN-DAMAGED INFANT FUNDS; LITIGATION REQUIRED

NEW YORK

Within weeks of taking office in 2011, then Governor Andrew Cuomo set up a task force under
the guise of Medicaid "redesign,” primarily as a ruse to give New York's powerful hospital lobby
a way to force the enactment of anti-patient medical malpractice “tort reform™ laws in New
York State. Cuomo'’s task force team, dominated by his hospital friends who would financially
benefit from these laws,80 met secretly and made recommendations that went straight into the
Governor's budget. The task force “recommendations” were two-fold: a $250,000 cap on non-
economic damages and a Medical Indemnity Fund (“MIF”) to pay for the future medical care
of babies catastrophically harmed due to negligence at birth. By way of full disclosure,

the Center for Justice & Democracy filed an ethics complaint against the task force alleging
that its secret, biased process violated state law.8! Although the ethics complaint was
unsuccessful, pressure caused Cuomo to pull the damages cap out of his budget. But
unfortunately, the MIF became law .82

The MIF is not a “no-fault” fund. It kicks in only after a jury verdict or settlement, in other words,
after the family has endured the fime and expense of proving their case in court (or settled).
However, when it comes to future medical care for the child, the family is denied the same kind
of rights and recourse that every other negligence victim has in the state. Instead of receiving a
jury award for future care, the family must ask the MIF to reimburse them after they have
incurred expenses. Put another way, despite having won their lawsuit or settlement, the family
can only receive compensation for ongoing care by struggling to get bills paid from an
unaccountable state entity, adding additional burdens on families who already face
unimaginable challenges caring for a profoundly disabled child. Moreover, “once the birth
injured child is accepted into the Fund, the defendant is completely relieved of the obligation to
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pay any portion of the settflement or judgment attributable to any aspect of future care costs,
whether or not the Fund actually pays for or provides the services determined to be necessary
by the court.”83

Moreover, the law as originally written — which will be law again once past the “sunset” date of
December 202584 — condemned the injured child to a lifetime of suboptimal care by specifying
that reimbursement for therapies would be limited to the cheapest care available: Medicaid
rates. This is incredibly unfair to very sick children whose care is only necessitated by medical
negligence and who should have access to a level of care that a court judgement would have
paid for.85 In 2016, the legislation was temporarily amended to address urgent concerns of family
members about Medicaid rates and other froublesome issues. Whether this amendment is
extended past year 2025 remains to be seen.
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OTHER TYPES OF OBSTACLES

MEDICAL REVIEW PANELS

Medical review or screening panel laws force patients to prove their case before a non-judicial
panel before they are allowed in court. Seventeen jurisdictions have such laws.8 These
requirements are fundamentally unfair to patients. Panel members often come from or are
funded by the health care industry, with clear conflicts of interest. Patients are burdened by
extra time and expenses in their quest just to get into court. That is why “[s]everal states have
repealed screening panel laws, either legislatively or judicially.”s?

Take Montana, where the state’s Medical Legal Panel is funded by the Montana Medical
Association, which also supplies the panel’s CEQ.8 As recently described by a former panel
employee, while the panel is composed of both lawyers and doctors, “the defense was often
given an advantage.”®’ For example,

“We reach out to potential panelists. Some are available, some aren’t,” [Jamie] Bonilla
said. "Defense counsel wanted to know who was available for panel before they gave
their disqualifications,” she said. “That was communicated to them but not to claimants.”

Bonilla said she began to give the info to both sides and was ostracized at work because
of it. She resigned shortly after, citing issues with how the panel was run as her main
reason.

“I think the process was well-intentioned initially, but | don't think it is any more because
it's being run by the Montana Medical Association,” she said. “I absolutely feel like one
side is given preference over the other. It's common practice.”

This seems borne out by the data, which show that, “[f[rom 2012 to 2018, the panel heard 2,033
cases and just 792 lawsuits were filed after — less than 40%. In a majority of the cases, the panel
sides with the defendant, saying there was no malpractice.”?0

As if that weren't bad enough, screening panels appear to have no impact on so-called
“frivolous™ lawsuits, which is ostensibly their reason for existing. Or at least, no one has bothered
to find out. For example, a recent look at the impact of Utah's screening panels, which have
existed since 1985, revealed that “no one, including state auditors, has been able to show
whether they have had a meaningful impact on weeding out frivolous cases or reducing the
number of medical malpractice cases filed.”?!

CERTIFICATES OF MERIT

Twenty-eight states currently have “certificate of merit” laws that require patients and their
attorneys to certify that a case has merit before filing it in court.?2 Some of these laws are not
unreasonably burdensome for the patient. However, some are onerous and prevent legitimate
cases from going forward. Most laws require that cases be dismissed “with prejudice” if the
certificate is not completed and filed as mandated by the law. That is why some state high
courts have found certificates of merit to be unconstitutional.??
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Most certificate of merit statutes use language requiring either that an attorney consult with an
expert and certify that such a consultation took place or that the expert themself certify that the
case is reasonable.? Some requirements are stricter than those for a testifying expert.?>S Whether
or not the expert is identified in the affidavit or, even more onerous, must testify or be deposed,
also varies widely in certificate of merit statutes.?¢

In terms of what plaintiffs and their experts must assert, sometimes facts can be “based on
available records” (or plaintiff’s version of the facts). However, some laws require the plaintiff to
verify that malpractice has occurred, which is often impossible before there has been any
opportunity for discovery. Such a requirement led Washington State’s Supreme Court to strike
down that state’s law, noting that “[rlequiring plaintiffs to submit evidence supporting their
claims before the discovery process violates the plaintiffs’ right of access to courts.”97

SAFE HARBOR/CLINICAL PRACTICE GUIDELINE IMMUNITY

Some proposals at both the state and federal levels have included suggestions that doctors who
practice "evidence-based medicine”? or, more specifically, follow “clinical practice
guidelines”?? (that may or may not stem from "evidence-based medicine1%) should be
immune, or presumed to be immune, from lawsuits.

For example, the Trump White House Fiscal Year 2019 budget included this proposal (among
other "tort reforms” and alternative systems), recommending:!0

[A] cap on non-economic damage awards of $250,000 (increasing with inflation over
time); a three-year statute of limitations; allowing courts to modify attorney’s fee
arrangements; allowing evidence of a claimant’s payments from other sources (e.g.,
workers’ compensation, auto insurance) to be introduced aft trial; creating a safe harbor
for clinicians following evidence-based clinical practice guidelines; and authorizing the
Secretary to provide guidance to States to create expert panels and administrative
health care tribunals to review medical liability cases.

These concepts are “lurking” at the state level as well.’02 For example, a 2009 Connecticut bill,
which failed to pass, read as follows:103

(c) Notwithstanding any provision of the general statutes, there shall be no monetary
liability on the part of, and no cause of action for damages shall arise against, a
participating provider for a SustiNet Plan member’s injury caused by such provider’s
provision of care when such care was consistent with guidelines approved by the board.
The board shall establish and implement a process for providing a member with no-fault
compensation for injuries sustained by such member notwithstanding the fact that the
provider's provision of care was consistent with guidelines approved by the board.
Exemption from liability shall not apply to injuries that result from: (1) A mistaken
determination by the provider that a particular guideline applied to a particular patient,
where such mistaken determination is caused by the provider’'s negligence or intentional
misconduct, or (2) a failure to properly follow a particular guideline where such failure is
caused by the provider's negligence or intentional misconduct.

Both sides in malpractice litigation currently make limited use of clinical practice guidelines in
settflement negotiations, or even to help lawyers decide whether or not to file suits.’04 However,
there are two maijor differences between this approach and more recent proposals, both of
which are anti-patient and problematic for safety. First, recent proposals suggest that clinicall
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guidelines should become the legal standard for deciding liability in medical malpractice cases.
Second, the proposals specify that legal use of guidelines would be permitted only by the
defense, in order to exculpate a physician. “Inculpatory” use would not be allowed by patients
when presenting their cases.

It is already generally recognized that conflicts of interest and specialty bias are inherent
problems in the development of clinical practice guidelines. It is obviously unfair for patients to
have their cases judged by liability standards chosen by medical and specialty societies,
especially since they are written with the knowledge that they will help exculpate fellow
physicians.

But even more fundamentally, no matter who writes them, it is impossible to develop single
authoritative guidelines for every medical condition, let alone to trust any entity, such as a
government or political agency, to suddenly become the sole arbiter of acceptable medical
practice.!0s It is estimated that more than 1,400 sets of clinical practice guidelines exist. While
some standards, such as those in anesthesia, are clear and easily complied with, others, such as
in obstetrical cases, are complicated and can be contradictory. Moreover, as they are written
for "average patients” and cannot encompass the huge variation in how patients present, there
may be good reason to vary from a guideline’s patient recommendation. Attempting to
establish a single authoritative guideline for a medical condition could even result in a loss of
confidence in the very guideline.'% Indeed, the medical profession itself has not accepted
clinical practice guidelines as appropriate legal standards, even for exculpatory purposes.1o”

Only a few states have ever attempted to develop and use certain clinical guidelines as legall
standards. In the 1990s, Maine established a program that allowed doctors in four specialties —
anesthesiology, emergency medicine, obstetrics and gynecology, and radiology — to
participate in a program allowing use of guidelines as exculpatory evidence in lawsuits. Other
specialties were encouraged to take advantage of this program but did not. The program
expired, and the Maine Bureau of Insurance concluded that “the medical demonstration
project had no measurable effect on medical professional liability claims, claims settlement
costs, or malpractice premiums.”108

In 1996, Florida also began a demonstration project for cesarean deliveries, but reportedly
“garnered relatively little support among physicians — only 20% of physicians eligible to
participate chose to do so and the project ended in 1998.... Three other states (Kentucky,
Maryland, and Minnesota) adopted test projects in the 1990s, though none of the projects is fully
operational today (the Maryland and Minnesota projects have fully expired).”10?

It also should be noted that, “[bletween 1992 and 1996, the Agency for Health Care Policy and
Research (now the Agency for Healthcare Research and Quality) sponsored development of a
series of 19 clinical practice guidelines. These guideline products are no longer viewed as
guidance for current medical practice,” so the agency now lists them “for archival purposes
only” (emphasis in original).110

In sum, these limited state and federal experiments, which began and ended in the 1990s, were
collectively unsuccessful.

“SORRY WORKS"/APOLOGY/EARLY OFFER PROPOSALS

Close to 40 states now have provisions allowing medical professionals to “make apologies or
sympathetic gestures” to patients whom they have injured or made sick due to medicall
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negligence.!! Apology laws usually prohibit the apology — essentially an admission of fault —
from being mentioned in court (i.e., "apology plus shield”) even if the provider later lies about
their culpability.’2 This is one of the key components of a program known as “Sorry Works!,”
whose “leading figures” and board members are insurance executives.''3 A common frend is
combining apologies with “early offer” programs, i.e., the medical provider apologizes for the
error and makes a settlement offer. Sometimes these are called “communication and
resolution” (C&R) programs.!4 These laws have been identified as part and parcel of organized
medicine’s “tort reform” agenda,''s and the American Medical Association has said as much.116

Clearly, such programs raise a number of concerns for patients. For example,

Because plaintiffs will receive early offers soon after the adverse event, while still working
through the trauma of the injury or loss of a loved one, and before the extent of their
future costs are known, plaintiffs will feel an inordinate amount of economic or emotional
pressure to accept the offers made. This pressure is likely even when the offers do not
cover all of a plaintiff’s economic damages and contain virtually no noneconomic
damages.!’

Indeed, researchers have found that “[a]pology laws spurred a 60% reduction in hospital
payments to victims, roughly $32,000-$73,000 per case.” However, the cost to sick and injured
patients, as well as to patient safety in general, is substantial:118

[S]everal apology practices are meant to “create emotional pressure on victims to
accept them, a decision that the victim will later come to regret.” Apology programs not
only fail fo diminish loss, they might even increase risk. Specifically, as healthcare
providers know they can easily escape liability by later generating an apology, their
incentives to take care decrease. Thus, notably, even if apology programs actually do
carry some potential fo reduce emotional harm ex-post, they still distort doctors’
incentives to take proper care ex-ante. 119

That said, research shows that if the patient is properly represented by independent counsel
during early offer negotiations, the patient fares well. If they are not, they don’t. This was the
view of one of the original designers of apology/early offer programs at the Department of
Veteran Affairs in Lexington, Kentucky.20 The Lexington VA program’s protocols expressly
recognized “the need to advise unrepresented patients to seek legal counsel before
confronting them with an apology and a set of decisions that would have legal consequences
for them.”121 Researchers who examined this program in the 1990s found that when lawyers were
brought in, patients fared about the same as those who went to court, but with lower litigation
costs and quicker compensation.

However, most apology/early offer programs do not require that the patient be represented by
counsel, making negotiations extremely perilous for an injured patient. In fact, some programs,
like the “"Recognize, Respond, Resolve” program developed by Colorado insurer COPIC,
exclude patients if they even consult with an attorney.22 Other recent apology programs lack
stfrong components requiring counsel and seem more designed to pay patients as little as
possible.’23 One such program is used by the University of Michigan Health System (UMHS), which
began in 2001.

UNIVERSITY OF MICHIGAN HEALTH SYSTEM PROGRAM

UMHS’s program is the *most commonly referenced apology program today.”124 The American
Medical Association calls it “a model for other health systems to replicate.”!25 The program
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“purports to provide quick compensation for viable claims” (but it will not “publish their strategy
for approaching the negotiations with the patients to whom they apologize”).12¢ It is UMHS’s
Department of Risk Management that “leads the process” in determining if medical negligence
occurred. That means, “one must take it on faith that UMHS’s risk management department is
capable of acting against the facility’s own financial interests and fully and fairly compensating
injured patients.”127 In other words, patients, who might be unrepresented, "must trust that risk
managers would violate their obligation to their own employer (of keeping overall costs low), in
order to give them an appropriate settlement. There is simply no evidence that this has, or will,
occur and no program has released any data fo that effect.”128

In fact, there is at least some anecdotal evidence of patients experiencing difficulties under this
program.!2? For example:

[Michelle Hereford’s] 44-year-old husband and leukemia patient was killed after his
bowel was perforated during surgery at a University of Michigan hospital, and fecall
material spread into the rest of his body and gave him sepsis. Michelle tried to get the
hospital to respond to increasing symptoms that she witnessed but even with her
expertise, she failed. She filed a complaint with the University of Michigan Medical
Center, claiming that the perforation in his bowel was diagnosed too late. [UMHS head]
Rick Boothman apologized to her but admitted no mistake, instead issuing a patronizing
statement that she wasn’t in the loop with the other doctors freating her husband. She
put it this way: “It was a canned letter. It was not an admission, and it wasn't a denial.
They're minimizing their risk."130

As a hospital administrator trained as a clinical nurse, Michelle had more health care knowledge
than most. If this could happen to her, it doesn’t take much to imagine how a less
knowledgeable individual might fare in a similar situation.

NEW HAMPSHIRE'S EARLY OFFER PROGRAM

Another troubling aspect of some early offer programs is that they are “extremely punitive
toward patients who do not accept the settlement provided by the hospital. For example, some
proposals advocate requiring that fee-shifting penalties attach to a patient who rejects an offer,
or would allow the plaintiff fo retain the right to sue but with a much higher burden of proof.”13!

One such program was enacted in New Hampshire in 2012.132 The legislation was opposed by
the Governor (whose veto was overridden),!33 the state’s powerful Union Leader newspaper,
medical malpractice insurers,'34 patients, and attorneys. This incredibly unpopular program
sunset in 2020, after being operational for just a few years.!35 Perhaps because it was so
universally unpopular, it appears that few if any used the program during its short life. As a result,
public data do not exist to evaluate it. However, it was written to work as follows:

e If there was an incident of malpractice, the patient could have been approached to
enter intfo an early offer program. If they did, the patient had to notify the provider that
they were entering intfo the program. The notice to the provider had to be accompanied
by the patient’s legal waiver and release form, the text of which was written into the law.
Such text was written in legalese. The patient would have been required to sign that
document before they had any idea what compensation and courtroom rights they
were relinquishing.

¢ Once they had signed away their rights, the patient’s ability to collect what would have
amounted to severely-capped compensation would have been infected by conflicts of
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interest at every step, beginning with allowing the medical provider to choose their own
doctor to decide the patient’s damages. While those physicians could not be “affiliated”
with the provider, they would have been chosen by and paid for by the provider, whose
chief motivation would have been to cut costs.

Compensation for non-economic loss or lost earning capacity would have been
prohibited. To receive any future medical expenses, the patient or their family would
have been forced to undergo a burdensome struggle to get bills paid by the medical
provider, which would have had a financial incentive to deny claims and/or cut costs. It
would have been entirely within the provider’s discretion to decide what would be
considered "reasonable proof” for a claim. If the patient disagreed with any of this, they
could argue their case before a hearing officer paid for by the provider. And if the
hearing officer decided that the patient’s claim was “frivolous,” the patient — who likely
would have no legal representation since few patients could afford an attorney for such
a hearing — would be forced to pay up to a $1,000 penalty.

Because the medical provider would have had so much discretion and cost-cutting
motivation to reject portions of a patient’s claim, the patient likely would have had no
option but to go to court at that point. If the patient finally got to court and won, but the
verdict was less than 125 percent of the offer, the patient would have been forced to
pay the provider's attorney fees. (In other words, it is probable that no patient would
have risked having to pay these costs, rendering their right to access the courts virtually
meaningless).

As the Union Leader put it in an editorial against the law, it “tilts the playing field heavily in favor
of hospitals and physicians.”13¢ That was putting it mildly.

In fact, the same conclusion can be drawn regarding any program discussed in this report.
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