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Dear Governor Edwards,
Re: Expiration of House Bill No. 826, Liability Shield for Businesses

My name is Amy Cheng, and [ am a student intern with the Center of Justice & Democracy. At
the Center, we have been studying the impact of liability shields on businesses. I am writing to
thank you for allowing House Bill No. 826 or Act No. 336, ! which was tied to the state’s Covid
health emergency?, to expire on March 16, 2022.> Louisiana had been one of the few states that
still had a business liability shield on its books. * The law took away important legal rights from
Louisiana’s citizens. Now that this emergency has passed, we are grateful those rights have now
been restored.

Background

House Bill No. 826, introduced in the very early stages of the Covid-19 pandemic, immunized
negligent businesses from Covid-related liability claims.’ It became effective on June 13, 2020,
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and it stayed in effect until the state’s public health emergency expired last month.® The Bill
provided a liability shield for negligent businesses that cause injury or death related to Covid
exposure, so long as the business “substantially complied” with a local, state, or federal Covid
guideline, no matter how vague or ineffective.” Only “gross negligence or wanton or reckless
misconduct” was exempted from the scope of the law.®

The Liability Shield Was Potentially Harmful and Unnecessary

While House Bill No. 826 was being considered, opponents expressed concern that the law’s
burdensome legal standards “could have unintended consequences of keeping people from being
able to file legitimate lawsuits.” Labor unions and some public health advocates have fought
against liability shields around the country as potentially giving “businesses a green light to take
fewer or even no precautions to limit spread of the virus among their customers and workers.”!?
Immunity can have real-life consequences because the potential for being held liable for harm
caused by failure to take reasonable care is one of the most powerful incentives the system has to
ensure that businesses operate safely.

Moreover, liability shields for Louisiana businesses were unnecessary. At the time the liability
shield was being considered, Louisiana Association of Business and Industry, which played a
part in the passage of the Bill'!, engaged in a great deal of fear-mongering about an expected
wave of lawsuits.!? Congressman Garret Graves similarly stated “that thousands of lawsuits
seeking damages for alleged Covid-19 exposure already have been filed across the country.”!3
This was wrong. There was and continues to be no evidence whatsoever that a wave of exposure
lawsuits has been filed anywhere in the country, including in Louisiana.

As a recent Bloomberg article put it, “[a]lthough more than 13,000 lawsuits have been filed
related to Covid-19, according to a litigation tracker set up by the law firm Hunton Andrews
Kurth LLP, relatively few have been the personal injury or Covid-exposure types of claims that
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states’ liability shield laws tend to cover.”'* This is because the tort system already places
significant obstacles in the way of negligence suits by requiring proof of causation, something
nearly impossible to do without precise contact tracing, which does not exist in this country. As
Georgetown Professor David Vladeck testified before the U.S. Senate Judiciary Committee in
relation to these laws, “[t]he unprecedented transmissibility of this virus will generally make
causation guesswork at best, and guesswork is insufficient for pleading in a tort case.”!>

Even if the law was needed when it was first enacted on June 13, 2020'¢, when there were still
many unknowns about the pandemic, Louisiana’s economy has dramatically changed since then
and is surpassing pre-pandemic conditions!’. The downward curve of new Covid cases in
Louisiana is continuing'®, which is why the public health emergency was not extended'.

For these reasons, we thank you for allowing HB 826 to expire. If you have any questions, please
contact me at Amy.Cheng@law.nyls.edu or Professor Joanne Doroshow at
Joanne.Doroshow(@nyls.edu. Thank you for your time and consideration.

Sincerely,

Amy Cheng
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