
 
 

CUTTING CLASSES: 
THE SLOW DEMISE OF CLASS ACTIONS IN AMERICA 

 
Class action lawsuits are among the most important tools that individuals and small businesses have 
to protect their rights, hold large corporations accountable and deter future misconduct.  
 

• When a company has received a large windfall through small injuries to large numbers of people, a 
class action lawsuit is often the only way harmed individuals can afford to challenge this wrongdoing 
in court.   

 
• Class actions have been used to protect citizens from a wide array of abuses, from consumer fraud to 

civil rights violations to environmental harm to automotive defects to health care abuses.  
 
There are strict and complex rules in place for bringing class actions. 
 

• Before a class action lawsuit can move forward, it needs to be “certified” by a court.  Under federal 
and state rules, there are strict requirements regarding the size of the class (typically at least 40 
members), “commonality” (class members must suffer the same injury), requirements specific to the 
class representative, and others rules regarding the best interests of the class. 

 
In 2005, Congress passed a law that provides reckless corporations with the authority to decide, in 
most cases, which court will hear a class action case that accuses them of wrongdoing.   
 

• The 2005 “Class Action Fairness Act” (CAFA) lets defendants “remove” or transfer state class 
actions into the smaller, already clogged federal court system1 – a system now struggling with severe 
budget cuts due to the sequester. 2  Since CAFA passed, federal court judges have been unable to 
deal with flood of state cases and have been throwing out meritorious cases. 3   
 

• The business community is now asking Congress to allow even more state class actions in federal 
court 4 -- although the U.S. Supreme Court has already been doing this job for them. 5 

 
The Supreme Court is making it more difficult to certify class action lawsuits. 
 

• In 2011, in Wal-Mart v. Dukes, the Supreme Court threw out a civil rights sex discrimination class 
action brought on behalf of over 1 million women who worked at Wal-Mart stores around the 
country, saying that the plaintiffs did not have enough in common to proceed as a class.6   It has 
already been cited by over 500 in lower court rulings,7 with claims being dismissed before 
certification is even addressed. 8  
 

• In the more recent Comcast v Behrend, the Supreme Court would not let a class of Philadelphia cable 
subscribers proceed as a class against Comcast for overcharging for basic cable packages.  Because 
the Court found problems with preliminary evidence of damages calculations, it refused to certify the 
case,9 prompting the reading of a harsh dissent in open court by Justices Ginsburg and Breyer.  
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The Supreme Court is allowing corporations accused of wrongdoing to simply ban class actions 
altogether. 
 

• In the 2011 case, AT&T v. Concepcion, the Court allowed companies to ban class actions via forced 
arbitration clauses found in many contracts today.  The Court said the class action ban was legal 
even though there is a law10 in California, where the case was brought, that declared that such class 
action bans were “unconscionable” and could not be imposed.  Since Concepcion, Public Citizen 
found that over 100 potential class actions have been dismissed,11 but the numbers are likely much 
higher.  

 
• In 2013, the Supreme Court decided a case that closed the door on even more class actions.   

 
o Past Supreme Court decisions have held that victims with federal law claims (antitrust, civil 

rights, etc.) must be able to “effectively vindicate their rights.”12  
 

o In American Express v. Italian Colors Restaurant, small businesses - restaurant owners, 
store owners, and merchants - claimed that the cost of bringing their individual cases in 
arbitration against American Express would be so high that they would not be able to bring 
them, and would be unable to “vindicate their rights.”13 The court held that arbitration 
clauses and class action waivers are enforceable, even in cases like this, where they prevent 
the injured parties from “vindicating their rights.” 

 
Given these developments, there is only one solution: Congress must amend the Federal Arbitration Act of 
192414 to restrict the use of forced arbitration and class action bans.   
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