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HOW SMALL BUSINESSES BENEFIT FROM CLASS ACTIONS:
ANTITRUST CONSPIRACIES

The 2013 U.S. Supreme Court case, American Express v. Italian Colors Restaurant' involved a class
action brought by Alan Carlson, longtime owner of Italian Colors restaurant in Oakland, California.
Italian Colors is a successful restaurant, but like most local restaurants, its profit margins are “razor
thin.”* Like many businesses, it must accept AmEXx cards from customers to survive.

However, American Express demanded that, if Italian Colors accepted any American Express cards it
had to accept all types of American Express cards, even ones that carry extremely high fees. In
addition, Mr. Carlson was not permitted to offer discounts to customers to encourage them to use other
forms of payment beside American Express cards. Mr. Carlson believed this violated antitrust laws and
he began a class action lawsuit against AmEx on behalf of other small businesses like his.

But, American Express merchant contracts contained forced arbitration clauses and class action bans.
According to those terms, Mr. Carlson was not allowed to join with others in a class action lawsuit but
rather had to bring his antitrust case in a private arbitration system all by himself — an impossibility
because the cost to one person of bringing an antitrust action against a huge company like American
Express is prohibitive.> The U.S. Supreme Court did not care. It upheld AmEx’s forced arbitration
clause and class action waiver. It found such clauses valid even where they prevented an injured party
from vindicating important rights guaranteed to them by antitrust and other federal laws.

This ruling is having devastating consequences for small businesses like Italian Colors Restaurant.
Antitrust conspiracies steal billions of dollars from American consumers and businesses every year.*
These conspiracies often come in the form of international price-fixing cartels, in which business
competitors illegally agree to set an artificially high price for the goods they produce. Small businesses,
which often operate with slim profit margins, are particularly hard hit when they are forced to pay price-
fixed overcharges. The U.S. Department of Justice aggressively prosecutes these illegal cartels.’

However, class actions provide virtually the only way to compensate small businesses that are
victims of antitrust violations.® Simply put, without class actions, businesses cannot recover their
stolen money.

The following are examples of recent class action settlements won by small businesses and others
against companies engaged in illegal antitrust conspiracies. The cost of hiring experts and paying
expenses to litigate each of these cases ranged from hundreds of thousands to millions of dollars.
They are all contained in CJ&D’s extensive class action compilation, First Class Relief.” Without these
class actions, criminals would have been able to keep their ill-gotten gains and their small business
victims would have been left with nothing.

* Two dozen major airfreight carriers in the world reached at least 21 settlements for over $320
million with class members for unlawfully fixing prices of airfreight shipping services.®



* Companies and individuals who sold bulk extruded graphite products settled with a class of
companies that purchased extruded graphite products to use in casting molds and furnace
linings, among other things, for over $5 million.’

* Manufacturers of Dynamic Random Access Memory (DRAM) chips, which are used in personal
computers and video game consoles, settled for $242,000,000 to over 19,000 claimants who
alleged price-fixing. "

* Manufacturers of graphite electrodes, which are used to conduct electricity in steel mill furnaces,
settled with a class of steel manufacturers who alleged anti-competitive activity. The settlement
totaled over $111 million, which was distributed to 166 claimants.''

* Manufacturers of Thin Film Transistor Liquid Crystal Display (TFT-LCD) flat panels used in
computers and televisions settled with flat panel purchasers over allegations of price-fixing.
Defendants distributed close to $320,000,000 to almost 3,000 claimants.'?

* Insurance brokers and insurance companies settled with commercial insurance policyholders
over allegations of anti-competitive activity. The defendants paid about $121,800,000 to over
2,000,000 claimants."

* Several U.S. manufacturers of linerboard settled with a class of businesses that purchased
corrugated boxes and sheets over price-fixing allegations. The settlement distributed over
$140,000,000 to more than 7,000 claimants.'*

* DeBeers, which mines and trades diamonds, settled with a class of purchasers of diamonds who
alleged anti-competitive activity. The settlement from DeBeers distributed over $110,000,000
to thousands of claimants."

* Shipping companies that provide cabotage services settled with direct purchasers of ocean
shipping services between Puerto Rico and the continental U.S. over allegations of price-fixing.
Settlements totaled over $30 million.'®
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