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In 2014, the Center for Justice & Democracy released “First Class Relief: How Class
Actions Benefit Those Who Are Injured, Defrauded And Violated.” The study compiled
more than 150 class actions that were litigated and settled over the last decade. The study
found overwhelming evidence that class actions have not only helped victims of
corporate law-breaking but also led to changes in corporate behavior that protect us all
from many types of illegal conduct, from employment and civil rights violations to price-
fixing and consumer fraud to automotive defects to health care abuses.

Congress has now introduced legislation, H.R. 1927, which would wipe out most of these
cases as a result of the bill’s new restrictive “injury” criteria. To illustrate this point, the
following re-release of First Class Relief features a "strikethrough," demonstrating which
cases could not have been brought if this bill were law. Of the cases in the report, only
30 cases could still be brought and only because those cases were settled in state

court. All 120 federal court cases would be barred by H.R. 1927.



FEDERAL CLASS ACTIONS UNDER H.R. 1927

INTRODUCTION

In January 2006, production started on the Oscar-nominated George Clooney movie, Michael
Clayton, a film about a corporation’s violent reaction to a class action lawsuit filed by sick people
suffering health effects from lethal pesticides. Reflecting back on all the social issues raised by
that film, probably the last thing anyone would imagine is that the central plot device used by the
filmmakers to tell this story — a class action lawsuit — might soon be extinct in America.

Just months before production started, Congress passed legislation that began the march
towards class action destruction. The 2005 “Class Action Fairness Act” (CAFA) lets defendants
“remove” or transfer state class actions into the smaller, already clogged federal court system'

— a system struggling with severe budget cuts.> Since CAFA passed, federal court judges have
been unable to deal with the flood of new state cases, and as a result, have begun throwing out
meritorious class action cases.?

The business community wants Congress to limit class actions
even further* - although the U.S. Supreme Court has already
been doing this job for them. In 2011, in the case Wal-Mart

v. Dukes,’ the Supreme Court threw out a civil rights sex
discrimination class action brought on behalf of over one million
women who worked at Wal-Mart stores around the country,
saying that the plaintiffs did not have enough in common to
proceed as a class.5 The decision has already been cited by
hundreds of lower court rulings,’” dismissing claims before class
certification is even addressed.®

VICHAEL CLAYTON
That same year, the Court struck perhaps its most lethal blow i BT e
to class actions. In AT&T v. Concepcion,’ the Court allowed el i -
culpable companies unilaterally to ban class actions against them
via forced arbitration clauses, which are found in many contracts today. The Court said the class
action ban was legal even though California law (where the case was brought) dictated that class
action bans were “unconscionable” and could not be imposed.!°

American Express v. Italian Colors Restaurant followed in 2013." This case involved a

class action brought by Alan Carlson, longtime owner of Italian Colors restaurant in Oakland
California. Italian Colors is a successful restaurant, but like most local restaurants, its profit
margins are “razor thin.”'? A significant portion of the restaurant’s earnings come from
customers who use American Express cards and Mr. Carlson’s restaurant would not survive if he
refused to accept those cards.!”> But American Express demanded that, if Italian Colors accepted
any American Express cards, it had to accept all types of American Express cards, even ones
that carry extremely high fees. In addition, Mr. Carlson was not permitted to offer discounts to
customers to encourage them to use other forms of payment beside American Express cards.'*
Mr. Carlson believed this violated antitrust laws and he began a class action lawsuit against
AmEXx on behalf of other small businesses like his.
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However, American Express merchant contracts contained forced arbitration clauses and class
action bans. According to those terms, Mr. Carlson was not allowed to join with others in a
class action lawsuit but rather had to bring his antitrust case in a private arbitration system all by
himself — an impossibility because the cost to one person of bringing an antitrust action against
a huge company like American Express is prohibitive.'> The U.S. Supreme Court did not care.
It upheld AmEX’s forced arbitration clause
and class action waiver. It found such
clauses valid even where they prevented an
injured party from vindicating important
rights guaranteed to them by other federal

... class actions have not only
helped victims of corporate law-
breaking but have also resulted in

laws. injunctive relief that protects us
all from a wide array of corporate
When a company practices a pattern of wrongdoing, from employment and
discrimination'® or receives a large windfall civil rights violations to price-fixing
through small injuries to large numbers of and consumer fraud to automotive
people, a class action lawsuit is the only defects to health care abuses.

realistic way harmed individuals can afford
to challenge this wrongdoing in court. As
Justice Stephen Breyer, writing for four dissenting Justices in Concepcion, said, “The realistic
alternative to a class action is not 17 million individual suits, but zero individual suits, as only a
lunatic or a fanatic sues for $30.”!7

Even if it were possible to bring an individual case in arbitration, such a lawsuit can do little to
change illegal corporate behavior. In other words, class actions are critically important not only
for the victims of corporate law-breaking, but also for the deterrence function of the tort system
to work. Without the class action tool, corporations and businesses can ignore the law far more
easily and operate with impunity. Class actions are also important for regulatory agencies, which
often rely on information uncovered in class action lawsuits to pursue public enforcement actions
against corporate law-breakers.

We have examined a random selection of class actions that have settled over the last decade.

The cases we found illustrate clearly that class actions have not only helped victims of corporate
law-breaking, but have also resulted in injunctive relief that protects us all from a wide array of
corporate wrongdoing, from employment and civil rights violations to price-fixing and consumer
fraud to automotive defects to health care abuses.

This report covers primarily consumer, employment and anti-trust class actions, which
impact everyday consumers or small businesses. (Securities class actions are not included in
this particular compilation.) The study is divided into two main sections. First are detailed
examinations of several class action settlements since 2005 involving a variety of corporate
abuses. Some case descriptions include procedural histories illustrating the amount and type
of work required of class attorneys to obtain fair settlements. Many cases involve years of
difficult litigation before defendants agree to settle. In some cases, we mention the enormous
financial costs to plaintiffs and their attorneys just to litigate the case. It should also be noted
that in almost all cases where defendants agree to settle, they insist on settlement agreements
with clauses denying liability even though settlements are often for substantial sums. The
second section contains short descriptions of additional settlements reached since 2005 involving
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many other categories of cases. (Note that all cases are identified by the year of settlement with
the exception of anti-trust cases, where no year is listed because these cases involve multiple
settlements over the course of several years. )

The cases included are by no means an exhaustive list. No doubt, there are many more
important class actions than those listed here. In addition, where there are instances of
national wrongdoing resulting in many class actions brought around the nation, cases are often
consolidated into one action. In that situation, only the consolidated case is listed. While this
may suggest only one class action was brought per instance of wrongdoing, in fact there may

have been many. In other words, this study is a conservative listing of class actions over the last

decade. Yet even this limited list clearly shows how class actions benefit us all whether or not
we have been part of the class, and whether or not we ever go to court.

FEDERAL CLASS ACTIONS UNDER H.R. 1927
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PAYDAY LOANS

Class actions have been particularly helpful stopping abusive payday lending. This predatory
practice began over a century ago when people known as “salary lenders” would loan money
to consumers to meet their financial obligations until their work paycheck arrived. However,
“[t]o induce repayment, these illegal lenders used wage garnishment, public embarrassment
or ‘bawling out,” extortion and, especially, the threat of job loss.”*® Today, the practice is still
abusive but in different ways.

Typically a consumer obtains a payday loan by providing the lender with a personal check for
the amount of the loan plus fees. Interest is often disguised as fees. The personal check is post-
dated and held by the lender until the consumer’s paycheck arrives. Because the added fees and
interest are often excessive, consumers
who take payday loans often do not have
funds to cover their obligation when their
paycheck arrives. Payday lenders then
require the consumer to take out additional
payday loans. Fees and interest obligations
begin to accumulate. So while a consumer
may take a loan to help with immediate
emergencies, payday loans often lead to
years of debt and obligations to abusive
lenders.

In the 1970s and 1980s, as banking deregulation grew,

[S]ome state legislatures sought to act in kind for state-based lenders by authorizing
deferred presentment transactions (loans made against a post-dated check) and triple-
digit APRs. These developments set the stage for state-licensed payday lending stores
to flourish. From the early 1990s through the first part of the 21st century, the payday
lending industry grew exponentially. ... Further, a growing number of companies are
providing loans online. These lenders pose challenges for state regulators, as national
banks are typically exempt from state lending laws and online providers, who tend to
incorporate offshore, on tribal land, or in states without usury caps, often evade state
authority.’

Low-income communities are particularly at risk for payday lending abuse:

Payday lending is especially harmful because it disproportionately takes place

in vulnerable communities. Seventy-five percent of payday-loan borrowers had
incomes that were less than $50,000 per year in 2001, and payday lenders are
concentrated in low-income areas. In Texas, for example, more than 75 percent of stores
are located in neighborhoods where the median household income is less than $50,000.
Moreover, many recipients of payday loans are desperate; 37 percent of borrowers stated
“they have been in such a difficult financial situation that they would take a payday loan
on any terms offered.”®
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Some states have passed consumer protection laws to shield individuals from the devastating
effects of payday loans:

Fifteen states and the District of Columbia ban the practice entirely, and nine states allow
it in limited form. These nine states use varying combinations of restrictions, such as
limits on loan amounts, interest rates, loan terms, and the number of loans. ... Still,
among the 50 states, expensive lending persists due to loopholes and out-of-state lenders’
ability to occasionally evade restrictions. ... Even with these efforts, the reality is that the
majority of already vulnerable individuals and their families live in states and localities in
which there are minimal or no checks on payday lending.®

That is where class actions can step in. Take the case of Edwards v. Geneva-Roth Capital Inc.,
(2013), Case No. 49C01-1003-PL-013084 (Cir. Ct. Ind.). Payday lender Geneva-Roth was
accused of violating Indiana usury and lending laws by charging up to 1,000 percent APR on
payday loans to people in serious financial distress. The company also allegedly renewed loans
automatically, which resulted in thousands of dollars in loan repayment amounts due in a few
months for consumer loans originally taken out for $200 to $300. Geneva-Roth repeatedly tried
to force this class action lawsuit into individual arbitration. After losing this attempt (pre-2011)
and exhausting all further avenues of appeal, it agreed to settle for $1.35 million in cash, $5
million in cancellations of money owed from outstanding loans and pledging future compliance
with Indiana’s Small Loans Act.*

Recent U.S. Supreme Court decisions upholding forced arbitration clauses with class action
waivers have made defeating forced arbitration clauses much more difficult. As the following
two examples show, without the class action tool, payday lenders will continue taking advantage
of consumers.

Reuter v. Davis, (2008), Case No. 502001CA001164XXXXMB, (Fla. Cir. Ct.)

Check ‘N Go was a payday loan business with many store locations in Florida. The company
portrayed itself as a check cashing service, while simultaneously providing loans “to thousands
of consumers throughout Florida at usurious and exorbitant rates, over fifteen (15) times greater
than permitted by law.”*' Check ‘N Go, along with its affiliate companies, offered to loan money
to consumers, and in exchange consumers would provide personal checks payable to Check

‘N Go for the value of the loan repayment. This payment would be larger than the money the
consumer received, and would have to be paid back very quickly, usually within two weeks.*?
Check ‘N Go would present these payday loan interest payments as “fees,” and anticipated that
consumers would not be able to afford paying the amount of the check by its due date, thus
lending them money again and rolling consumers in continuous debt with additional payday
loans.*® Furthermore, Check ‘N Go would insist to their customers that delinquent repayment
was in violation of Florida law, further compelling consumers to continue receiving payday loans
to pay off their debt.*

In March 2000, Donna Reuter needed money to pay some personal bills, so she turned to Check

‘N Go to borrow about $100. Check ‘N Go allegedly required Reuter to negotiate a personal
check to pay back 15 percent more than what she initially borrowed.* After Reuter increased her
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loan to $250,* Check ‘N Go required her to either pay her entire debt or to extend her loan every
two weeks by paying the loan’s “fee.” Reuter chose to extend her loan every two weeks, from
May through September of 2000, at an annual interest rate of 338 percent to 615 percent.*’

Approximately 66,700 other customers were similarly affected by Check ‘N Go’s business
activities. They were charged annual interest rates as high as 615 percent. These customers
entered into about one million payday loan transactions with Check ‘N Go on or prior to
September 30, 2001 and paid nearly $37.5 million in fees for those transactions.*®

In February 2001, Reuter filed a class action against PAYDAY
Check ‘N Go, its parent company and several officers LOANS
and managers,* arguing that these transactions were ———————
consumer loans under Florida Law and in violation of
these laws. Specifically, they argued, these practices
violated Florida’s Lending Practices Statutes (Chapter,
687), the Florida Consumer Finance Act, the Florida
Deceptive and Unfair Trade Practices Act, and the

Criminal Practices Act.*® Notably, Check ‘N Go’s '
contracts contained forced arbitration clauses with class

action bans and immediately moved to dismiss the
complaint or compel arbitration.

Ms. Reuter fought back in court, contending the agreements were illegal and hence void, so that
the arbitration clauses were unenforceable.' The case was then stayed until February 2006
pending resolution of another case, Cardegna v. Buckeye Check Cashing Inc. Once the case
resumed, the Court upheld the arbitration clause but invalidated the class action waiver, finding it
to be unconscionable.>

Reuter’s attorneys then filed a demand for arbitration with the American Arbitration Association
on December 18, 2006, pursuant to the forced arbitration clause. Meanwhile, the company
appealed the decision. >* Over the course of the next several months, the appeal was dropped, the
arbitration was stopped and a settlement was reached.>

Settlement. On November 1, 2007, Check ‘N Go agreed to settle for $10,275,000, with the net
settlement fund of $6,828,065.09 after fees.™ A total of 21,972 claims were ultimately paid,
reimbursing claimants, on average, for 40 percent of their losses.*

Murdock v. Thomas, (2011), Case No. 06-cvs-01865 (Super. Ct. N.C.)

This case deals with the deceptive practices that businesses undertake to circumvent laws
designed to protect consumers from payday loans. A chain store called Rebate Cash Advance
(“RCA”) tried to provide payday loans without actually calling them payday loans. From 2003
to 2007, RCA provided “rebates” for so-called “office services” to North Carolina consumers,
which were nothing more than loans. In return for these loans or “rebates,” RCA charged
consumers “rent,” which in reality were high monthly interest payments. One requirement for
the loans was that consumers have a monthly income verified by a paystub or bank statement.
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RCA was authorized to make withdrawals directly from consumers’ checking accounts and
“the practical effect of [the] business model was... essentially the same as ‘payday lending’ or
‘deferred deposit lending.””’

Peggy Murdock was a resident of Statesville, North Carolina with a limited income.® She
visited an RCA store in Statesville in September 2004.> RCA gave her a $600 loan (RCA called
this a “lease rebate”®) and told her to pay RCA $200 per month for 12 months.%! The agreement
stipulated that Murdock would be charged a $600 termination fee if she missed any payments

or terminated her “lease” early.®> Ultimately, Ms. Murdock was forced to pay RCA $2.400 on a
$600 loan from September 2004 through January 2005.

Similarly, RCA solicited Sylvia Rudinson (a disabled person), Marjorie English (a teaching
assistant who worked a second job until she had a work-related injury) and Mary Ruffin for these
“lease rebates” and subsequently required them to make heavy payments above the initial cost of
the loan.%

On July 10, 2006, they filed a class action in North Carolina courts challenging RCA’s business
practices as violations of the North Carolina’s Consumer Finance Act, Unfair Trade Practices and
evading usury,** while also eventually filing before the American Arbitration Association.®> The
attorneys for the class were forced into several legal disputes including whether the case should
be brought in arbitration, whether a class action could be brought at all and whether certain
defendants should be dismissed from either the court case or arbitration.®® In fact, on September
5,2007.°” some of the defendants filed a federal court action against Murdock, Rudinson and
English in a case called Chequesoft, LLC et al. v. Murdock et al.®® (The Chequesoft case was
ultimately dismissed without prejudice on October 8, 2007.%°)

Settlement. Finally on September 2, 2011, the class was certified. Shortly thereafter, the

defendants agreed to settle.”” The class numbered 21,601 members,”! and the defendants agreed
to pay $11,400,000.> After fees, approximately $7.5 million was distributed to class members.”
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ADDITIONAL CASES

FINANCIAL ABUSE AND CONSUMER FRAUD

AUTOMOBILE ADD-ONS

Mills v. Hendrick Automotive Group, et al., (2009) Case No. 04 CVS 2301 (Super. Ct. N.C.
2004-2009)

A North Carolina car dealership, Hendrick Automotive Group, settled with a class of about
20,000 customers who were deceptively sold an
add-on car coating called “Car Care.” According
to one report, “One plaintiff in the lawsuit says he
paid $740 for the treatment on a new Acura when
the actual cost to the dealer was only $35.” The
plaintiffs were able to obtain a settlement of $5
million on behalf of the class, which represented

a payout to class members of about $195 per car
bought. >

AUTOMOBILE LOANS AND REPOSSESSION

Ford Motor Credit Company Rees-Levering Act Cases, (2013), JCCP No. 4660 (Super. Ct.
Cal.)

Ford Motor Credit Company (“FMCC”), a provider of car financing for consumers, settled with
a class of consumers for failing to provide them with notices informing them of their rights when
cars were repossessed. Class members with arbitration clauses in their financing contracts were
refunded only 40 percent of their deficiency payments, whereas those without an arbitration
clause in their car contracts were refunded 80 percent.”** FMCC ultimately waived over $38
million in remaining class member deficiency claims.?’

De La Cruz v. Wachovia Dealer Services, Inc., (2012), Case No. 37-2009-00088963-CU-BT-
CTL (Super. Ct. Cal.)

Wachovia Dealer Services settled with a class of Californians for deficiency payments that were
allegedly collected illegally and without appropriate post-repossession notices. Wachovia agreed
to refund 58 percent of the deficiency payments for class members without an arbitration clause
in their dealer contracts, and 30 percent of the deficiency payments for class members with
arbitration clauses in their car contracts. As a result, $4,412, 238 in cash payments were provided
in this settlement.>*
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Juarez v. Arcadia Financial, (2009), Case No.
GIS 16196 (Super. Ct. Cal.)

Arcadia Financial settled with a class of
Californians for deficiency payments that were
allegedly collected illegally by Arcadia Financial
and without appropriate post-repossession notice.
The settlement provided refunds to eligible class
members of 107 percent of the original deficiency
payment.>%?

FEDERAL CLASS ACTIONS UNDER H.R. 1927
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DEBT COLLECTION

Seifert v. Commonwealth Financial Systems, Inc., (2012),

Case No. CV-09-711588 (Cir. Ct. W.V.)

Commonwealth Financial Services (“CFS”) settled with

a class who were victims of the company’s practices of
collecting or attempting to collect usurious interest upon
consumer debts. “Soon after this case was filed, the
defendants moved to stay the case pending arbitration ...

[but] after extensive litigation, the trial court ruled that the
arbitration clause did not apply.” 2% The settlement agreement
provided money to a number of individuals and equitable
relief to a much larger number of individuals.”?%

Chase Bank USA v. Bryant, (2010), Case No. 07-c-1675 (Cir. Ct. W.V.)

Chase Bank settled with credit card customers who were forced into arbitration with the now
defunct National Arbitration Forum, which was owned and controlled by one of the debt
collection law firms used by Chase and other banks. The debt collection awards “were declared
null, void, and unenforceable,” equaling about $259 million in value. While Chase kept its right
to sue these customers in court for the debt, Chase agreed to forgo the collection of attorneys’
fees and costs added to their customers’ debt.?®®
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Jones, et. al v. Wells Fargo Bank, N.A., Wells Fargo Home Mortgage, et., (2011), Case No.
BC337821 (Super. Ct. Cal.)

Borrowers in minority neighborhoods in Los Angeles brought a class action against Wells Fargo
for discriminating against minority borrowers, charging them more for their loans than borrowers
in non-minority areas. A computer program, “Loan Economics,” introduced in 2002, allowed
loan officers to offer discounts to loan applicants in primarily White communities but Wells
Fargo management allegedly prevented its use in minority communities. After a three-month
trial, the jury returned a $3,520,000 verdict.?’

Allen, et al. v. Decision One Mortgage, et al, (2010), Case No 1:07-CV-11669-GAO (Dist. Ct.
Mass.)

Decision One Mortgage Company and related HSBC companies settled with a class of African-
American and Hispanic homeowners in Massachusetts for discrimination in their home financing
policies and practices. They alleged that HSBC authorized discretionary financing charges
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and interest mark-ups that had a discriminatory impact on black and Hispanic mortgage loan
applicants. The company agreed to a multi-million dollar settlement on May 13, 2010.2"

FILM AND TELEVISION

Osmond v. Screen Actors Guild, Inc. (SAG), (2010), Case No. BC377780 (Super. Ct. Cal.)
The Screen Actors Guild, Inc. (“SAG”) settled with a class of U.S. performers who were entitled
to residual payments from foreign levy funds for their performances. They alleged that SAG
collected significant amounts of foreign levy funds without proper authorization, and failed to
properly distribute these funds to the class. Under the settlement, SAG agreed to pay 90 percent
of the value of these foreign royalty funds and to make other changes in its practices.*”

Webb v. Directors Guild of America (DGA), (2007), Case No. BC352621 (Super. Ct. Cal.)
The Directors Guild of America (“DGA”) settled with a class of directors who were not DGA
members concerning foreign levies of which DGA received a portion. The class alleged

that DGA failed properly to distribute foreign levies to non-DGA members. DGA agreed to
provide an independent accounting firm to conduct a review of its foreign levies program. In
addition DGA would provide a registration function for directors in its website, and would make
information regarding unpaid levies publicly available.?*
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Amador v. California Culinary Academy, Inc., (2012), Case No. CGC-07-467710 (Superior
Ct. Cal.)

California Culinary Academy settled with a class of students who were enticed to enroll with
inducements like a job placement rate of 97 percent, which was fabricated. The school “urged
students to take on tens of thousands of dollars in government loans to pay for what many
graduates considered substandard training.”?* The case resulted in distribution of $40 million in
cash (plus $1.8 million of loan forgiveness).?*

HOME AND MORTGAGE LOANS

9 9
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Ralston v. Mortgage Investors Group,

Countrywide Home Loans (2013), Case No. 5:08-cv-00536-JF (PSG) (Cir. Ct. W.V.)
Countrywide Home Loans and several other companies settled with homeowners for $100
million ($74.8 to be distributed to class members)**’ “alleging that the Bank of America Corp.-
owned lender deceptively lured consumers into buying loans with higher interest rates than
originally promised....”?*® This practice increased the volume of mortgage loans available to
Countrywide to sell to investors, earning the corporations huge profits (over $1 billion in pre-tax
profits in 2005 and 2006, for example).?
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Richardson v. NationsCredit Financial Services Corporation (2008), Case No. 02-CVS-2398
(Super. Ct. N.C.); Williams v. EquiCredit, et al., Case No. 02-CVS-4972 (Super. Ct. N.C.)
NationsCredit Financial Services Corporation and EquiCredit Corporation of N.C, both
subsidiaries of Bank of America, settled with two classes including 800 subprime mortgage
borrowers in North Carolina after the companies engaged in deceptive and predatory lending.
The companies settled for a total of $38.75 million combined, or on average over $31,500 for
each class member, a portion of which was to be applied to deficiency balances.*

Anderson v. National City Bank, (2007), Case No. Case No. 04-c-199-F (Cir. Ct. W.V)
National City Bank (“NCB”) settled with a class of low-income residents of West Virginia who
were issued secured home loans based on inflated appraisals to low-income residents. As part of
the settlement, NCB completely paid off 59 mortgage loans, with an additional $4,000 included.
To each of the 40 class members who lost their homes as a result of foreclosure or bankruptcy,
the company paid $34,000, as well as $27,250 to each of the 32 class members who remained
in their homes but refinanced through another lender, and $19,000 to each of 10 class members
whose homes were sold or destroyed ?%
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INVASION OF PRIVACY

Utility Consumers’ Action Network, et al. v. Bank of America N.A., et al, (2007), 2007
Mealey’s Jury Verdicts & Settlements 2869.

Bank of America settled with a class of customers for disclosing personal information to third
party marketers without consent or notice, in exchange for money. Bank of America agreed to
settle for $10.75 million in benefits including an option of 12 months of free card registry service
or 90 days of free privacy assist identity theft program services for eligible class members, as
well as a privacy tool kit.

SALES TAXES

Howard v. Sage Software Inc. (2013), Case No. BC-487140 (Super. Ct. Cal.)
Sage Software settled with customers in 15 states®” who purchased its software via electronic
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download and were wrongly charged sales taxes.’® According to the settlement, each class
member received 115 percent of the sales tax that Sage Software collected. 3*

TAX REFUND LOANS

Hood v. Santa Barbara Bank and Trust, (2009), 49 Cal. Rptr. 3d 369 (Cal. Ct. App.). Santa
Barbara Bank & Trust and Jackson Hewitt Tax Service, Inc. were involved with a product

called a Refund Anticipation Loan (“RAL”), which “is a short-term loan that gets repaid from a
consumer’s federal tax refund.”* While denying the loans, they still used the tax refunds to pay
off debts in violation of law. After nearly five years of litigation, the defendants were required to
pay $8.5 million as well as injunctive relief, agreeing to stop cross-collection practices.*”’
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PRODUCTS

FEDERAL CLASS ACTIONS UNDER H.R. 1927 49



Bauer v. Toyota Motor Sales U.S.A., Inc., Case No. BC375017, (2010), (Super. Ct. Cal.)
Toyota settled with a class of owners/lessees of certain model ScionxB vehicles for concealing a
defect in the windshields that made them more likely to crack. Under the settlement agreement,
Toyota agreed to replace the windshields or reimburse for expenses related to the defect, as well
as to extend the windshield warranty for the class.®*
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Meckstroth v. Toyota Motor Sales USA Inc. et al., (2007), Case No. 583-318 (24th Judicial
District, Jefferson Parish, La.)

Toyota settled a class action lawsuit brought on behalf of millions of people whose cars may
have been damaged and even made inoperable by oil gel or sludge. After extensive litigation
and mediation, Toyota settled, agreeing to repair damages to cars and/or full payment or
reimbursement of reasonable damages or expenses related to oil gel issues.>®

Lubitz, et al. v. DaimlerChrysler Corp., (2006), Case No. L.-4883-04 (Super. Ct. N.J.)
DaimlerChrysler settled with a class of people in the U.S. who bought or leased certain
model year Jeep Grand Cherokees with defective brakes. DaimerChrysler agreed to a $14.5
million settlement fund, with $12 million going to class members for the cost of repairs and
replacements of their brakes within their warranty period. In addition, $2.5 million would be
dedicated to brake inspection for additional model years.?™

OTHER PRODUCT/EQUIPMENT PROBLEMS
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Parker, et al. v. Berkeley Premium Nutraceuticals, Inc. f/k/a LifeKey, Inc. and Warner
Healthcare, Inc., (2006), Case No. 2004-CV-01903 (Ct. Com. PI. Ohio)

Berkeley Premium Nutraceuticals settled with a class of individuals after failing to honor a
marketing scheme for a male enhancement product (“Enzyte”), which it falsely advertised as
increasing erectile function and size or “double your money back.” Enzyte failed to perform
as advertised and the money back guarantee was not honored. Under the settlement, Berkeley
agreed to pay $4.7 million in settlement funds.®**
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FOOD AND WATER

UNSANITARY RESTAURANTS

Johnson v. Houlihan’s Rests., (2008), Case No. 07-ARK-91 (Ill. Cir. Ct.)

Houlihan’s Restaurant settled with a class of customers who were potentially exposed to
Hepatitis A at Houlihan’s in Geneva, Illinois through an employee and were forced to get an
immune-globulin vaccination after alerts by the county health department. Houlihan’s settled for
$300,000, with each eligible class members receiving $161.55 in compensation.*”

WATER SUPPLY CONTAMINATION
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Class of Fuller Heights Residents v. CSX Transportation Inc.; KC Industries and Land O’
Lakes Purina Feed LLC, (2011), Case No. 2007CA-006859-0000-00 (Fla. Cir. Ct.)

KC Industries, CSX Transportation Inc. and Land O’ Lakes Purina settled with a class of
residents of the Fuller Heights community in Florida. The companies’ chemicals poisoned the
community groundwater causing numerous medical issues, including higher rates of cancer. KC
Industries filed for bankruptcy and settled separately for $1.6 million. The remaining parties
settled for $2 million, with each resident expected to receive about $18,000.3%
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HEALTH CARE AND NURSING HOMES

DENIAL OF BENEFITS
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Horton, et al. v. Wellpoint Inc., et al., (2010), Case No. BC341823 (Super. Ct. Cal.)

Blue Cross of California settled with two classes of Californians whose plans were rescinded
after retroactive review based on a health history questionnaire. Blue Cross agreed to make
significant business changes, including discontinuing retroactive cancellations and “review[ing]
the claims for the approximately 6,000 [insured individuals] that were rescinded and
compensat[ing] those who qualify accordingly.”**®

INVASION OF PRIVACY

Bouchard v. Optometrix, (2011), Case No. BC416146 (Super. Ct. Cal).

Optometrix and related companies and individuals settled with a class of customers and
employees who were recorded or monitored in examination rooms, violating their privacy and
creating emotional distress, among other things. The defendants paid $899,565 in settlement
funds, divided among eligible class members depending on if they were customers or employees,
and whether or not they were recorded in the exam rooms or only monitored.**
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NURSING HOMES

Lavender v. Skilled Healthcare Group, (2010), Case No.
DR060264 (Super. Ct. Cal.)

Skilled Healthcare Group settled with a class of
approximately 32,000 current and former residents of Skilled
Healthcare LLC health and rehabilitation facilities, including
family members of residents, who sued Skilled Healthcare
Group for understaffing in their facilities in violation of
California state law. The settlement of $50 million also
included injunctive relief valued at approximately $12.8
million, requiring Skilled Healthcare Group to staff their
facilities to meet state-mandated minimum requirements.***

PROVIDER REIMBUREMENT

Sutter v. Horizon Blue Cross Blue Shield of New Jersey, (2007), Case No. ESX-L-3585-02
(Super. Ct.N.J.)

Horizon Blue Cross Blue Shield of New Jersey settled with a class of health care providers

over Horizon’s alleged “repeated, improper, unfair and deceptive acts and practices designed to
delay, deny, impede and reduce compensation to the providers.”* The settlement provided for
business changes to Horizon, valued at approximately $39 million, including changes to its fee
schedule availability, disclosure of claim edits that result in reduced or denied compensation and
improved provider relations, among others.*’
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CONCLUSION

Class actions are among the most important tools for justice we have in America. Without them,
many cheated and violated individuals and small businesses would be unable to recover stolen
money, stop discrimination, hold large corporations accountable for wrongdoing or deter future
misconduct. Class actions have been used to protect us all from a wide array of abuses, from
consumer fraud to civil rights violations to anticompetitive conspiracies to environmental harm
to automotive defects to health care abuses.

Corporate lobbyists and litigators continuously try to increase the burdens on those seeking to
use the class action tool. In recent years, they have achieved considerable success. Between
legislative acts and a series of U.S. Supreme Court decisions, the availability of class actions has
been limited to a point where now, in some areas, they are headed for extinction. If this happens,
it would cut an irreparable swath through the state of justice in America. It is up to Congress and
federal regulatory agencies to prevent this from happening. Let’s hope they do.
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