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“CAPS” DO NOT LOWER INSURANCE
PREMIUMS FOR DOCTORS

(AND INSURANCE INSIDERS ADMIT IT)

The hospitals and their insurers argue that “capping” compensation for injured patients will lead
to reduced medical malpractice rates, or simply slower growth for doctors. Despite the
enormous hardships on innocent patients caused by “caps,” or the fact that they shift
compensation burdens onto others, insurers and hospitals argue that caps are therefore worth
enacting.

However, history repeatedly shows that capping damages will not lead to lower rates, because
what drives rate hikes has nothing to do with a state’s “tort” law.

SPECIFIC STATE EXAMPLES

HISTORICAL EXPERIENCE

Maryland and Missouri are both examples of states that enacted severe caps on damages in the
mid-1980s, only to be hit with huge rate hikes later.

Maryland. In the mid-2000’s, Maryland was called an American Medical Association
(AMA) “problem state™ and a “crisis state” according to the American College of
Obstetricians and Gynecologists.”> Yet Maryland had had a cap on non-economic
damages since 1986, originally $350,000 but later increased somewhat.’ Despite the cap,
the state experienced premiums that “rose by more than 70 percent in the last two years.”
This caused lawmakers to push for, once again, even more restrictions on patients’ rights
in a special session called by the Governor in 2004 ostensibly “to combat the high cost of
malpractice insurance.””

Missouri was also identified by the AMA as a so-called “crisis state,” yet had had a cap
on non-economic damages since 1986. The cap started at $350,000 and was adjusted
annually for inflation, reaching $557,000 in 2003.” “New medical malpractice claims
dropped 14 percent in 2003 to what the [Missouri Department of Insurance] said was a
record low, and total payouts to medical malpractice plaintiffs fell to $93.5 million in
2003, a drop of about 21 percent from the previous year.” And “the National Practitioner



Data Bank, a federally mandated database of malpractice claims against physicians,
found that the number of paid claims in Missouri fell by about 30 percent since 1991. The
insurance department’s database found that paid claims against physicians fell 42.3
percent during the same time period.” Yet doctors’ malpractice insurance premiums rose
by 121 percent between 2000 and 2003.}

OTHER EXPERIENCE - RATE HIKES, NOT DECREASES

Florida: “When Gov. Jeb Bush and House Speaker Johnnie Byrd pushed through a sweeping
medical malpractice overhaul bill ... the two Republican leaders vowed in a joint statement that
the bill would ‘reduce ever-increasing insurance premiums for Florida's physicians . . . and
increase physicians’ access to affordable insurance coverage.’” But, insurers soon followed up
with requests to increase premiums by as much as 45 percent.’

Ohio: Almost immediately after “tort reform” passed, all five major medical malpractice
insurance companies in Ohio announced they would not reduce their rates. One insurance
executive predicted his company would seek a 20 percent rate increase."

Oklahoma: After “caps” passed in 2003, the third-largest medical malpractice insurer in the state
raised its premiums 20 percent, followed by an outrageous 105 percent rate hike in 2004."" The
largest insurance company, which is owned by the state medical association, requested an
astounding 83 percent rate hike just after “tort reform” passed (which was approved on the
condition it be phased in over three years)."

Mississippi: Four months after “caps” passed, investigative news articles reported that surgeons
still could not find affordable insurance and that many Mississippi doctors were still limiting
their practice or walking off the job in protest.”

Nevada: Within weeks of enactment of “caps” in the summer of 2002, two major insurance
companies proclaimed that they would not reduce insurance rates for at least another year to two,
if ever. The Doctor’s Company, a nationwide medical malpractice insurer, then filed for a 16.9
percent rate increase. Two other companies filed for 25 percent and 93 percent rate increases.'

Texas: During the 2003 campaign for Prop. 12 — the “tort reform” referendum that passed — ads
promised rate cuts if caps were passed. Right after the referendum passed, major insurers
requested rate hikes as high as 35 percent for doctors and 65 percent for hospitals.”” In April
2004, after one insurer’s rate hike request was denied, it announced it was using a legal loophole
to avoid state regulation and increase premiums 10 percent without approval.'® In a 2004 filing
to the Texas Department of Insurance, GE Medical Protective revealed that the state’s non-
economic damage cap would be responsible for no more than a 1 percent drop in losses."”



STRONG INSURANCE REGULATORY LAWS - WHICH NEW YORK DOES NOT HAVE -
ARE THE ONLY WAY TO CONTROL INSURANCE RATES FOR DOCTORS AND
HOSPITALS.

There are only two states in the nation where it is possible to compare the impact on insurance
rates of both “caps” on non-economic damages and strong insurance rate regulation (which New
York State lacks): California and Illinois. The following describes the experience of both states.
It is clear — caps do not solve doctors’ insurance problems. Rather, strong insurance regulatory
laws are the only effective and fair way to control insurance rates for doctors and hospitals.

CALIFORNIA

In 1975, California enacted a severe $250,000 cap on non-economic damages, the first in the nation.
This cap has severely reduced the number of genuine malpractice cases brought in California.

The impact of this “cap” on cases and payouts has been clear, because caps on non-
economic damages make many legitimate cases economically impossible for attorneys to
bring: those involving seniors, low wage earners (including women who work inside the
home), children and the poor, who are more likely to receive a greater percentage of their
compensation in the form of non-economic damages.

Insurance defense attorney Robert Baker, who had defended malpractice suits for more
than 20 years, told Congress in 1994, “As a result of the caps on damages, most of the
exceedingly competent plaintiff’s lawyers in California simply will not handle a
malpractice case ... There are entire categories of cases that have been eliminated since
malpractice reform was implemented in California.”"®

Despite the reduction of legitimate cases (while deaths and injuries due to malpractice
have increased), between 1975 and 1988, doctors’ premiums in California increased by
450 percent, rising faster than the national average."”

Today, as a result of the cap, California’s medical malpractice insurance industry has
become so bloated that ““as little as 2 or 3 percent of premiums are used to pay claims”
and “the state’s biggest medical malpractice insurer, Napa-based The Doctors Company,
spent only 10 percent of the $179 million collected in premiums on claims in 2009.”
Insurance Commissioner Dave Jones said that “insurers should reduce rates paid by
doctors, surgeons, clinics and health providers while his staff scrutinizes the numbers.”’
In 1988, California voters passed a stringent insurance regulatory law, Proposition 103, which
ordered a 20% rate rollback, forced companies to open their books and get approval for any rate
change before it takes effect, and allowed the public to intervene and challenge excessive rate
Increases.

In the twelve years after Prop. 103 (1988-2000), malpractice premiums dropped 8 percent
in California, while nationally they were up 25 percent.”’



During the period when every other state was experiencing skyrocketing medical
malpractice rate hikes in the mid-2000s, California’s regulatory law led to public
hearings on rate requests by medical malpractice insurers in California, which resulted in
rate hikes being lowered three times in two years,” saving doctors $66 million.

Today, if the California medical malpractice insurance industry does not lower rates on
its own, as the Insurance Commissioner has requested, Prop. 103 will allow the
Commissioner to take action and do so.

ILLINOIS

In 2005, Illinois enacted a non-economic damages cap on compensation for injured patients
($500,000 for doctors and $1,000,000 for hospitals) and a very strong insurance regulatory law.
In February 2010, the Illinois Supreme Court struck down this cap as unconstitutional. Because
of a non-severability clause, the insurance regulatory law was struck down, as well. In the five
years these laws were in place, the following occurred:

The cap never really affected settlements or insurance rates in lllinois during the five years it
existed.

This was acknowledged in a May 2010 webinar sponsored by A.M. Best, where a
Chicago-based insurance attorney said:

It may be headlines in other places but here in Cook County [Illinois] I think that
the Supreme Court’s decision in Lebron was fully anticipated and discounted.
None of the settlements that I’ve been involved in for the last couple of years paid
the slightest attention to the caps anymore. There was almost a universal
acceptance that it would be overturned by the Supreme Court. In fact it was
overturned in Cook County two years ago. Lebron was a Cook County case going
up, so the caps haven’t been law here for quite some time.”

The strong insurance regulatory reforms did take effect and had an impact.

In October 2006, the Illinois Division of Insurance announced that an Illinois malpractice
insurer, Berkshire Hathaway’s MedPro, would be expanding its coverage and cutting
premiums for doctors by more than 30 percent. According to state officials and the
company itself, this was made possible because of new insurance regulatory law enacted
by Illinois lawmakers in 2005, and expressly not the cap on compensation for patients.*
The new law required malpractice insurers to disclose data on how to set their rates.
This, according to Michael McRaith, director of the state’s Division of Insurance,
allowed MedPro to “set rates that are more competitive than they could have set before.”

In February 2010, the Illinois Division of Insurance released data showing that insurance
regulation had greatly improved the medical malpractice insurance environment with



expanded coverage and lower premiums for doctors”. Specifically, the insurance
division said:

“The 2005 Reform Laws imposed changes to the Illinois Insurance Code that
improved insurer reporting and transparency requirements and enhanced the
Department’s rate oversight authority. Since 2005, the Department has observed
improvements in the medical malpractice insurance market. In particular, the
Department observed:

A decrease in medical malpractice premiums. Gross premium paid to
medical malpractice insurers has declined from $606,355,892 in 2005 to
$541,278,548 in 2008;

An increase in competition among companies offering medical malpractice
insurance. In 2008, 19 companies offering coverage to
physicians/surgeons each collected more than $500,000 in premiums, an
increase from 14 such companies in 2005; and

The entry into lllinois of new companies offering medical malpractice
insurance. In 2008, five companies collected more than $22,000,000 in
combined physicians/surgeons premiums — and at least $1,000,000 each in
premiums — that did not offer medical malpractice insurance in 2005.”

INDUSTRY INSIDERS HAVE REPEATEDLY ADMITTED THAT CAPPING DAMAGES
WILL NOT LOWER INSURANCE RATES

American Insurance Association:
“[TThe insurance industry never promised that tort reform would achieve specific
premium savings.” (American Insurance Association Press Release, March 13, 2002)

Sherman Joyce, President, American Tort Reform Association:
“We wouldn’t tell you or anyone that the reason to pass tort reform would be to reduce
insurance rates.” (Liability Week, July 19, 1999)

Victor Schwartz, General Counsel, American Tort Reform Association:
“[M]any tort reform advocates do not contend that restricting litigation will lower

insurance rates, and ‘I’ve never said that in 30 years.”” (Business Insurance, July 19,
1999)

Connecticut State Lawmaker:
“[TThe insurance industry now says [tort reform] measures will have no effect on
insurance rates. We have been disappointed by the response of the insurance industry.
The reforms we passed should have led to rate reductions because we made it more



difficult to recover, or set limits on recovery. But this hasn’t happened.” (UPI, March 9,
1987)

State Farm Insurance Company (Kansas):

“[W]e believe the effect of tort reform on our book of business would be small. ... [T]he
loss savings resulting from the non-economic cap will not exceed 1% of our total
indemnity losses.....” (Letter from Robert J. Nagel, Assistant Vice President, State
Filings Division, to Ray Rather, Kansas Insurance Department, Oct. 21, 1986, at 1-2.)

Aetna Casualty and Surety Co. (Florida):

After Florida enacted what Aetna Casualty and Surety Co. characterized as “full-fledged
tort reform,” including a $450,000 cap on non-economic damages, Aetna did a study of
cases it had recently closed and concluded that Florida’s tort reforms would not effect
Aetna’s rates. Aetna explained that “the review of the actual data submitted on these
cases indicated no reduction of cost.” (Aetna Casualty & Sur. Co., Commercial Ins. Div.,
Bodily Injury Claim Cost Impact of Florida Tort Law Change, at 2, Aug. 8, 1986)

Allstate Insurance Company (Washington State):

In asking for a 22% rate increase following passage of tort reform in Washington State,
including a cap on all damage awards, the company said, “our proposed rate would not be
measurably affected by the tort reform legislation.” (7The Seattle Times, July 1, 1986)

Great American West Insurance Company (Washington State):

After the 1986 Washington tort reforms, the Great American West Insurance Company
said that on the basis of its own study, “it does not appear that the ‘tort reform’ law will
serve to decrease our losses, but instead it potentially could increase our liability. We
elect at this point, however, not to make an upward adjustment in the indications to
reflect the impact of the ‘tort reform’ law.” (Letter from Kevin J. Kelley, Director of
Actuarial, to Norman Figon, Rate Analyst, Washington Insurance Department, April 23,
1986, at 1)

Vanderbilt University:

A regression analysis conducted by Vanderbilt University economics professor Frank
Sloan found that caps on economic damages enacted after the mid 1970's insurance crisis
had no effect on insurance premiums. (Sloan, “State Responses to Malpractice Insurance
Crisis of the 1970’s: An Empirical Assessment,” 9 Journal of Health Politics, Policy &
Law 629-46 (1985))
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