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Dear Friend,

Most Americans would agree
that corporations that disre-
gard their responsibilities as
corporate citizens should not
be rewarded for their behav-
ior. Yet that is exactly what
might happen. It seems that
those seeking to immu n i ze
re ckless corp o rations fro m
lawsuits will stop at nothing
to accomplish their goals.

Whether enacting tort restric-
tions, trying to preempt state
liabilities laws, as this issues of
Impact discusses, or electing
anti-consumer judges, corpo-
rate America is trying to
change the entire landscape of
the civil justice system.

At a time when corp o rat e
misconduct is at an all time
high and the gove rn m e n t
does little about it, eroding
the last line of defense - the 
civil justice system - seems
ludicrous. It would be espe-
cially tragic given the growing
dominance of c o rp o rat e
America in our lives.

The Center for Justice &
Democracy remains commit-
ted to fighting to protect this
fundamental aspect of
American democracy

We know that you share these
goals with us. Let us know
how we can help you!

Joanne Doroshow
Executive Director

CENTER FOR JUSTICE
& DEMOCRACY

**NEWS**

On August 19, 2005, the
N ational Highway Tra n -
s p o rt ation Safety A d m i n -
istration (NHTSA) announ-
ced a new standard for vehi-
cle ro o f s t rength to be
adopted in 2006. Included
in the “roof-crush” rule is a
provision that bars injured
c o n s u m e rs from suing
automakers in state court if
their ve h i cl e s ’ roofs meet
m i n i mum fe d e ral safe t y
standards.

As a result, accident victims
hurt in a rollover or similar
crash could not file product
liability suits against manu-
fa c t u re rs as long as they
meet NHTSA’s standard s,
regardless of how weak or
obsolete such standard s
may be.

To put this in perspective,
ro l l over accidents cause
24,000 injuries and kill

Federal agencies have been
captured by the very indus-
tries they are supposed to
regulate, led by a revolving
door of i n d u s t ry figure-
heads. Such was the finding
o f the Revolving Door
Working Group - a broad-
based coalition of organiza-
tions ranging from Public
Citizen and Common Cause
to Fa rm Aid and Publ i c
E m p l oyees for Env i ro n -
mental Responsibility - in its
October 2005 rep o rt , A
Matter of Trust.  

According to the study, the
appointment of c o rp o rat e
executives and business lob-
byists to key posts in federal
agencies “tends to create a
pro-business bias in policy
formulation and regulatory
e n fo rcement….[A] corp o-
rate exe c u t ive or lobby i s t
joining the gove rn m e n t
might not only tend to favor
a previous privat e - s e c t o r
employer but might also be
i d e o l og i c a l ly inclined to
shape policy to benefit busi-
ness in general, as opposed 

to the broader public inter-
est.”

Among those cited by the
Working Group:

Jacqueline Glassman, a former
D a i m l e r C h rysler at t o rn ey
before being tapped as chief
counsel and later Dep u t y
A d m i n i s t rator of t h e
N ational Highway Tra ff i c
S a fety A d m i n i s t rat i o n
( N H T S A ) . While at

10,000 people annu a l ly,
accounting for one-third of
all people killed in auto
crashes. NHTSA estimates
the new regulation would
save only 13 to 44 lives a
ye a r. M o re ove r, m o s t
a u t o m a ke rs alre a dy meet
the proposed standard.

NHTSA’s  bar against law-
suits would apply even if a
car company knows of safe-
ty problems with its prod-
ucts and refuses to take
actions to make them rea-
sonably safe. Why is a fed-
e ral age n cy shielding the
auto industry from lega l
a c c o u n t ab i l i t y, p a rt i c u l a rly
an agency whose stated mis-

sion is to “save lives, pre-
vent injuries, reduce vehicle-
related crashes”?  

The answer lies in one of
the most radical regulatory
developments to take place
in this country since
P resident Re agan took
office 25 years ago, when
c o rp o rate lobbyists and
their political allies started
making tremendous strides
weakening regulations and
safety standards meant to
p rotect Americans fro m
harm.

The Bush administration is
now quietly attempting to
place reg u l at o ry age n c i e s,
established to protect the
public from corporate abus-
es, into positions of power
n ever befo re imag i n e d ,
a l l owing them to simply
wipe out or render mean-
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ingless the legal rights of
consumers hurt by the very
d a n ge rous products and
practices that the agencies
themselves were created to
safeguard against and have
failed to prevent.

A New Kind of “ To rt
Reform”

C ivil lawsuits brought by
average Americans and the
subsequent jury ve rd i c t s
have forced cor-
p o rations to
ch a n ge their
p ractices and
take public safe-
ty more serious-
ly. The advent
o f s o - c a l l e d
“ t o rt re fo rm ”
laws that elimi-
n ate citize s ’
rights to access
the courts, how-
eve r, h a s
enabled compa-
nies to ignore
their responsibilities to the
public.

Today’s regulatory agencies,
controlled by industry, have
been advancing these cor-
p o rate goals with a new
strategy that works in con-
junction with “tort reform”
laws to wipe out any con-
sumer re c o u rs e. It is a
stealth effort by the federal
government to do exactly
what the tobacco, insurance,
p h a rm a c e u t i c a l , ch e m i c a l ,
oil and auto companies have
been trying to accomplish
for the last three decades -
e l i m i n ate the rights of
injured people to sue and
collect compensation from
those who cause them
harm.

NHTSA is not the only
agency spearheading these
efforts. The Food and Drug
Administration has included
a new policy in its long-
awaited dru g - l abeling ru l e
that would prevent injured
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c o n s u m e rs from bringing
s t ate product liability suits
against drug makers whose
medication labels have been
approved by the FDA.

The FDA’s justificat i o n ?
That it knows best when it
comes to reg u l ating dru g s
and therefore courts (specifi-
c a l ly juries) should not be
allowed to second-guess the
age n cy by hearing injure d
consumers' tort claims. The

F DA has
made similar
arguments in
past “friends
of the court”
or a m i c u s
briefs filed on
b e h a l f o n
d rug compa-
nies being
sued by
patients.

This is partic-
u l a rly tro u-
bling in light

of numerous recent exam-
ples where the FDA either
didn't know or chose not to
i nve s t i gate issues of s a fe t y
with prescription dru g s.
Such was the case with its
handling of s e l e c t ive sero-
tonin re u p t a ke inhibitors
(SSRIs) like Paxil and Zoloft,
d i e t a ry herbs like ep h e d ra
a n d , most re c e n t ly, t h e
painkiller Vioxx. It is unclear
whether the new FDA policy
would affect the 7,000 state
and fe d e ral Vi ox x - re l at e d
lawsuits currently pending in
courts across the country.

Fortunately, judges have not
adopted the “federal agencies
k n ow best” a rgument put
fo rth in FDA and other
agency briefs. In one case
last July, a federal judge in
Minnesota rejected Pfize r ' s
F DA - s u p p o rted p re e m p t i o n
arguments in their entirety,
writing that “federal labeling
laws are minimum standards;
they do not necessarily shield

manufacturers from state law
l i ab i l i t y … s t at e - l aw pro t e c-
tions reinforce and enhance”
federal efforts to protect the
public.

It seems that, for now, feder-
al judges continue to honor
the traditional assumption
that health and safety matters
should be regulated by states
and that tort law remains a
valuable means of redress for
injured consumers.

Why It Matters

When agencies become cap-
tured by the very industries
they are supposed to regu-
late, they are less likely to
step in and investigate and fix
problems. The burden then
rests with the people,
through the use of the civil
justice system, to add re s s
corporate wrongdoing.

For example, NHTSA only
began to investigate the Ford
Explorer/Firestone Tire situ-
ation seve ral ye a rs ago in
response to a wave of public
c o n c e rn fo l l owing media
reports about rollover crash-
es based, in part, on informa-
tion uncovered in litigation.
As Northwestern University
law school professor Steven
Lubet wrote in the Chicago
Tribune in 2000, “[H]ow did
the story finally come out,
with Ford and Firestone in
deep denial and the NHTSA
ove r whelmed and short -
staffed?  The answer is that a
group of p e rs o n a l - i n j u ry
lawyers began filing lawsuits -
and eventually succeeded in
bringing the problem tires to
public attention.”

L i t i gation also uneart h s
i m p o rt a n t health- and safety-
related i n fo rm at i o n, exposing
hidden dangers to the gener-
al public. If not for civil law-
suits, consumers would not
k n ow about hundreds of
rollovers where vehicle roofs

caved in. Evidence gathered
during these cases includes
i n t e rnal company memos
showing that Fo rd ' s own engi-
n e e rs recommended safe t y
changes to the Explorer but
management chose to succes-
s ive ly we a ken the ve h i cl e ' s
ro o f t h roughout the lat e
1990s. Other trial documents
h ave revealed that Fo rd ’s
Vo l vo subsidiary knew
strengthening an SUV’s roof
would save lives in a rollover.

I f N H T S A’s new “ro o f -
crush” standard takes effect,
these kinds of lawsuits would
most likely end, removing the
last consumer pro t e c t i o n
m e chanism standing in the
way of unsafe vehicles reach-
ing the marketplace or the
public's learning about them.

And aside from its impact on
public health and safety, over-
riding state liability laws has
fundamental implications for
American democracy because
if used too casually, it greatly
disturbs the balance of power
between the federal and state
s y s t e m s. S t ate tort law s,
intended to safeg u a rd citi-
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D a i m l e r C h ry s l e r, G l a s s m a n
helped defend the company
against charges by California
officials that it resold defec-
tive cars to consumers with-
out their know l e d ge. A t
NHTSA she played a key role
in the decision to block dis-
closure of “e a rly warning”
information such as detailed
model-specific crash data.

John Henshaw, who oversaw
e nv i ro n m e n t , s a fety and
health for Astaris LLC, a joint
venture of chemical produc-
ers FMC and Solutia Inc. (a
spinoff of Monsanto), and
wo rke d at Solutia and
Monsanto before becoming
head of the Occupat i o n a l
S a fety and Health
A d m i n i s t ration (OSHA).
While at OSHA, H e n s h aw
not only reduced the number
of staffers devoted to devel-
oping new safety standards
but also sharply curtailed the
agency’s rule-making powers,
asking instead that companies
voluntarily comply with safe-
ty standard s. H e n s h aw
resigned from his post in
December 2004.

Linda Fisher, a former execu-
t ive at pesticide pro d u c e r
Monsanto who had also prac-
ticed law at Latham &
Watkins, a firm known for
fighting tougher reg u l at o ry
standards on behalf of pow-

erful industry clients, before
being named to fill the sec-
o n d - ranking position, D ep -
uty A d m i n i s t rat o r, at the
E nv i ronmental Pro t e c t i o n
Agency (EPA). She left the
EPA in 2003, later taking a
job at DuPont.

David Lauriski, who spent 30
years in the mining industry
advocating looser coal dust
s t a n d a rds befo re being
appointed the Lab o r
D ep a rt m e n t ’s A s s i s t a n t
Secretary of Mine Safety and
Health. During his tenure,
Lauriski attempted to insti-
tute new coal regulations that
put miners at greater risk of
black-lung disease. He left
the agency in 2004 and took a
position at a mine-industry
consulting company.

Recent newspaper investiga-
tions have also exposed an
u n p recedented industry - t o -
agency revolving door under
Bush. As reported in May 23,
2004’s Denver Post, more than
100 high-level age n cy off i-
cials have regulated industries
they once represented as lob-
byists, lawyers or company
advocates. “In at least 20
c a s e s, those fo rmer ad-
vo c ates have helped their
agencies write, shape or push
for policy shifts that benefit
their fo rmer industries,”
according to the Post.

Likewise, an analysis by New
York Newsday in October 2004
uncovered excessive business
influence over federal agency
p o l i cy m a k i n g. The pap e r
found that “[n]early half - 47
percent - of the Bush admin-
i s t rat i o n’s 400 top-leve l
Senate-confirmed appointees
to cabinet departments came
from corporations, law and
l o bbying firm s, or bu s i n e s s
c o n s u l t i n g,” a l l owing rep re-
sentatives of the same com-
panies that face regulation to
hold key regulatory jobs.

A rep o rt issued by
Representative George Miller
(D-Ca.) in Feb ru a ry 2003
reached similar c o n cl u s i o n s.
The study, A Sweetheart Deal:
How Republicans have Turned the
G o v e rnment Over to Special
Interests, catalogued 43 private
sector lobbyists and corporate
o ff i c e rs who attained high-
l evel appointments in the
Bush administration.

“This Valentine’s Day report
documents how Pre s i d e n t
Bush has put the special inter-
est fox in charge of the public
i n t e rest henhouse,” s a i d
Miller in a press release. “The
result is that critical laws and
policies concerning clean air,
pension security, health care,
d e fense contra c t i n g, wo rk-
place safety, and other areas
are now administered with an

eye toward the special inter-
ests, not the public interest.”

Reform in this area is desper-
at e ly needed. Among the
Working Group’s suggestions:
m a ke the Office of
Government Ethics responsi-
ble for standardizing and
e n fo rc i n g ethics pro c e d u re s
t h roughout the exe c u t ive
b ra n ch ; s t rengthen fe d e ra l
c o n fl i c t - o f - i n t e rest rules to
allow the disqualification of
potential appointees wh o s e
e m p l oyment back gro u n d
would make it difficult for
them to comply with the rule
requiring impartiality on the
p a rt of fe d e ral employe e s ;
and compel recusal fo r
appointees on all mat t e rs
directly involving their former
employers and clients during
the 24-month period prior to
taking office.

Some of these proposals are
currently part of ethics legis-
lation spearheaded by Senator
Russ Feingold (D-Wis.) and
Representative Marty Meehan
(D-Mass.).

Unless significant changes are
m a d e, fe d e ral agencies will
continue promulgating regu-
l at o ry policies that unduly
benefit the corporate sector at
the expense of the public.
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NOTEWORTHY U.S. SUPREME COURT CASES ON AGENCY POWER

New York v. Fe d e ral E n e rgy -
Re g u l a t o ry Commission, 535
U. S. 1 (2002).
A federal agency may pre e m p t
state law only when it is acting
within the scope of congre s s i o n-
a l ly-delegated authority.

Whitman v. American Tr u cki n g
Association, 531 U. S. 457
( 2 0 0 1 ).Federal agencies cannot

exceed the limits of rule-making
authority confe rred by Congre s s .

Lujan v. Defenderso f W i l d l i f e ,
504 U. S. 555 (1992).
Agency regulations may
be challenged by citizen
g roups only if : 1) they
h ave suffe red concre t e
i n j u ry ; 2) a causal connec-
tion exists between the

harm and the c o n d u c t
complained of; and 3) it is
likely that the injury will be
redressed if the group wins
in court.

Ch e v ron U. S.A. v. N a t u ral Re s o u rc e s
Defense Council, 467 U. S. 837
( 1 9 8 4 ) .
An agency’s interpretation of
a statute is upheld where the

agency’s action is consistent
with the statute's unam-
biguous meaning or
Congress has explicitly left
a gap for the agency to fill.
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zens' we l fa re, h ave a lway s
been regulated by the indi-
vidual states.

Thus it comes as no surprise
that state officials are out-
raged by the FDA's new pre-
emption policy. In a January
13, 2006 letter to Health and
Human Services Secre t a ry
Michael Leavitt, the National
C o n fe rence of S t at e
Legislatures called the pro-
posal a “thinly-veiled attempt
on the part of the FDA to
confer upon itself authority
it does not have by statute”
and an “abuse of age n cy
process.”

Similarly, NHTSA’s unprece-
dented power grab - which is
also part of the age n cy ’s
re c e n t ly proposed ru l e s
involving seat belts in back
seats and new child safety
seats - has not gone unchal-
lenged.

In late December 2005, 26
state attorneys general urged
the government to drop the
l awsuit preemption prov i-
sion, arguing that it would
infringe on states’ rights and

shift injured motorists’ med-
ical costs to states.

“State governments and the
federal government will have
to cover millions of dollars in
health care costs which they
will pass along to t a x p aye rs,
costs that , by all rights,
should be the responsibility
of manufacturers,” the attor-
neys general wrote.

Th at same month, t h e
National Conference of State
Legislatures weighed in on
the issue, sending a letter to
NHTSA that it opposed the
p roposal “in the stro n ge s t
terms possible,” citing wor-
ries about the litigation pro-
vision.

The policy has pro m p t e d
similar concerns in Congress.
Senators Arlen Specter (R-
Pa.), chairman of the Senate
Ju d i c i a ry Committee, a n d
Pat r i ck L e a hy ( D - V t . ) , t h e
ranking Democrat , h ave
questioned NHTSA ab o u t
the preemption language.
“We are interested to learn
how NHTSA concluded that
preemption of state law was

the intent of Congress,” the
s e n at o rs wrote in a letter
dated November 17, 2005.

Public interest advocates also
oppose this rule, stating that
the new standards are weak
and, when coupled with pre-
emption, allow manufacturers
to place dangerous vehicles
on the market with no
accountability.

“This is a new doctrine, com-
ing straight from the secre-
tary of transportation and the
White House,” said Clarence
Ditlow, executive director of
the Center for Auto Safety.
“I can’t tell you how bad this
is for consumers.” According
to Ditlow, “The primary pur-
pose of this rule is to set a
weak standard and to allow
manufacturers to use it as a
p re e m p t ive shield aga i n s t
product liability lawsuits.”

The Ro l l over Safe t y
C o a l i t i o n , whose members
i n clude USAction, P u bl i c
C i t i zen and CJ&D, e ch o e d
these sentiments in a
N ovember 2005 letter to
Congress. “On the basis of

vaguely formulated supposi-
tions, NHTSA’s August 2005
a s s e rtion of p re e m p t i o n
would, by agency fiat, pre-
empt civil justice laws in all
50 states. This would consti-
tute an unprecedented incur-
sion upon the states, upon
Congress, and upon the con-
stitutional rights of ordinary
c i t i ze n s, who will re m a i n
u n c o m p e n s ated for the
needless deaths and injuries
that occur due to the fore-
seeable negligence of manu-
facturers.”

The prospect of legal liabili-
ty is often the only thing that
provides potential wrongdo-
ers with the economic incen-
tive to make their products
and practices safer. If feder-
al reg u l at o ry agencies are
allowed to weaken the civil
justice system, we will live in
a wo rld wh e re using pre-
scription drugs, driving your
car and making calls on your
cell phone re q u i re bl i n d -
faith in corporate decision-
making. This is a proven risk
to A m e r i c a n s ’ health and
safety and one that we all
must guard against.
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