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Dear Friend,

On September 12, 2 0 0 5 ,
C J & D ’s pro j e c t , A m e r i c a n s
for Insurance Re fo rm ,
announced creation of a toll-
f ree Katrina Insura n c e
Hotline: (888) 450-5545.

The hotline, which is staffed
by CJ&D Monday thro u g h
Friday, 10 am to 6 pm EST,
has become a crucial clearing-
house for complaints by
H u rricane Katrina victims
who are being unfairly treated
or denied claims by insurance
companies on their hurricane-
related insurance policies.

We have been able to assist
many individuals with their
i n s u rance pro bl e m s, o f t e n
referring them to government
agencies and other individuals
who can provide direct help.
If reports to the hotline are
any indication, lawyers will be
needed to help many re s i-
dents fight to have their
claims paid.

Thanks so much to those who
have contributed to help keep
the AIR Insurance Hotline
going. If you would like to
help, please use the coupon
on page 4 to join CJ&D.
Thanks again.

Joanne Doroshow
Executive Director

CENTER FOR JUSTICE
& DEMOCRACY

**NEWS**

On Ju ly 14, 2 0 0 5 , t h e
Wisconsin Supreme Court
took a step that numerous
other state Supre m e
Courts have taken across
the country. Th e
Wisconsin court stru ck
down that state's $350,000
cap on non-economic, or
“quality of life,” compen-
sation for victims of med-
ical malpra c t i c e. Th e
Court found that the cap
had no rational basis and
v i o l ated equal pro t e c t i o n
g u a rantees of t h e
Wisconsin Constitution.

“ I n d e e d , the bu rden of
the cap falls entirely on the
most seriously injured vic-
tims of medical malprac-
tice,” Chief Justice Shirley
S. Abrahamson wrote for
the majority. “Those who

No one disputes that John
Roberts, recently sworn in
as Chief Justice of the U.S.
S u p reme Court , is an
e a rn e s t , l i ke abl e, h i g h ly
i n t e l l i gent man who has
dedicated his life to the
law. These characteristics,
h oweve r, reveal nothing
about Roberts’s qualifica-
tions to lead the Court,
much less his commitment
to safeguarding fundamen-
tal rights protected by the

C o n s t i t u t i o n , l i ke the
Seventh Amendment right
to jury trial in civil cases.

On this specific issue,
Ro b e rts has no publ i c
re c o rd . Yet his short
tenure while on the D.C.
Court of Appeals points to
a pattern of legal interpre-
t ation that underm i n e d
claimants’ abilities to hold
wrongdoers accountable in
c o u rt . For ex a m p l e, i n

Acree v. Iraq - a civil suit
brought against the Iraqi
government by 17 U.S. sol-
diers who had been tor-
tured during the first Gulf
War - Ro b e rts favo re d
e l i m i n ating the off i c e s ’
rights to sue, e ffe c t ive ly
granting Iraq immunity for
its cruel tre atment of
POWs. In other cases, he
a l l owed companies to
e s c ape responsibility for

s u ffer the most seve re
injuries will not be fully
c o m p e n s ated for their
non-economic damage s,
while those who suffer rel-
atively minor injuries with
lower non-economic dam-
ages will be fully compen-
s at e d . The gre ater the
injury, the smaller the frac-
tion of n o n - e c o n o m i c

d a m ages the victim will
receive.”

The case was brought on
b e h a l f o f 8 - ye a r- o l d
Matthew Ferdon, a child

left seve re ly disabled at
birth after a doctor used
substantial force to pull on
his head during delivery.
Based on a projected life
expectancy of 69 years, the
j u ry awa rded Mat t h ew
$700,000 - slightly more
than $10,000 a year - to
compensate him for a life-
time with a deformed, par-
tially paralyzed right arm
t h at will never function
normally. Under Wiscon-
sin's cap, the award would
be reduced to $350,000, or
$5,900 a year, for his loss.

In declaring the cap
u n c o n s t i t u t i o n a l , t h e
C o u rt ruled that “wh e n
the leg i s l at u re shifts the
economic burden of med-
ical malpractice fro m
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insurance companies and
n egl i gent health care
providers to a small group
o f v u l n e rabl e, i n j u re d
p at i e n t s, the leg i s l at ive
action does not ap p e a r
rat i o n a l ,” a dding that
“ t h e re is no objective ly
reasonable basis to con-
clude that the $350,000
cap justifies placing such a
harsh burden on the most
s eve re ly injured medical
malpractice victims, many
of whom are children.”

For nearly 30 years, courts
a c ross the country have
invalidated all or parts of
statutes limiting the rights
of injured consumers to
go to court (a.k.a. “tort
re fo rms”) on gro u n d s
ranging from violations of
equal protection and due
process to denials of the
right to a remedy, the right
to a jury trial and access to
the courts. (For a state-by-
state list, see http://cen-
t e rj d . o rg / f re e / my t bu s t e rs -
f re e / M B _ U n c o n s t i t u t i o n a
l.htm.)
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A n d , as in the past, t h e
Wisconsin Court’s decision
has sparked renewed efforts
to rev erse the ruling and
reinstate the cap.

Soon after these pro-
n o u n c e m e n t s, Wi s c o n s i n
M a nu fa c t u re rs & Com-
merce began soliciting con-
t r i butions for a massive
p u blic re l ations campaign
intended to “overturn the
court's rulings with legisla-
tion.” In a letter dated July
21, 2005 to member CEOs,
WM’'s president wro t e :
“ [ C ] o m p re h e n s ive liab i l i t y
reform must move to the
top of the legislative agen-
da. We intend to drive that
agenda using your contribu-
tion to the WMC Jo b
Defense Fund.”

Nearly two weeks later in
early August, WMC hosted
a “liability summit” for law-
m a ke rs, business tra d e
groups and indep e n d e n t
companies to plot legisla-
tion to ove rt u rn re c e n t
Wisconsin Supreme Court
rulings that protected con-

s u m e rs. Options ra n ge d
from finding a way to rein-
s t ate non-economic cap s
for medical malpractice vic-
tims to advocating a consti-
tutional amendment that
would limit the Court’s abil-
ity to review liability laws.

That same month, Wiscon-
sin FreedomWorks, a pro-
“tort reform” group led by
fo rmer House Majority
Leader Dick A rm ey (R-
Tex.) and a former White
House attorney under the
f i rst President Bush,
announced a $2 million
campaign to overturn rul-
ings like Ferdon and target
the one Wisconsin Supreme
Court justice now up for re-
election who voted with the
majority.

Also in August, Wisconsin
S t ate A s s e m bly Speake r
John Gard appointed a
medical malpractice task
force to design a new non-
economic damages cap. Of
Gard's five appointees, two
a re CEOs of h e a l t h c a re
providers, one is vice presi-

dent and ge n e ral counsel
for a major healthcare com-
p a ny and another is an
at t o rn ey who cl e rked fo r
one of the dissenting jus-
tices in the Ferdon case.

“ Wh e re are the injure d
patients?  W here are the
advocates for children and
for seniors?  W here’s the
public?” asked Bob Hudek,
Executive Director of the
non-profit Wisconsin Citi-
zen Action. “Speaker John
G a rd's selections for his
Task Fo rce on Medical-
Malpractice Reform betray
a shameless stacking of the
deck, designed to assure a
pre-determined conclusion
rega rdless of a ny ev i-
dence….”

Despite the fact that
Wisconsin’s top insurance
reg u l ator testified befo re
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The Seventh Amendment to
the U.S. Constitution and most
states have a strong state con-
stitutional right to trial by jury
in civil cases. N eve rt h e l e s s,
courts have upheld mandatory
binding arbitration cl a u s e s,
which force employees, con-
s u m e rs and patients to sign
away their legal right to trial by
jury and with it, the ability to
hold wro n g d o e rs accoun-
table in court.

B eginning in 1991, the U. S.
S u p reme Court began to

expand the scope of t h e
Federal Arbitration Act (FAA)
when it held that employees
with claims under the A ge
D i s c r i m i n ation in Employ -
ment Act (ADEA) could be
forced to arbitrate. The deci-
sion was based upon an inter-
pretation of the ADEA, and
it opened the door to the res-
olution of s t at u t o ry cl a i m s,
rather than just contract dis-
putes, by arbitration.

Then in 2001, the Court
expanded to an even greater

extent the scope of the FAA
in employment contracts in a
widely criticized decision. In
the C i rcuit City c a s e, t h e
Supreme Court held that the
FAA excluded only those
wo rke rs engaged in tra n s-
portation employment. Most
employers were subsequently
free to insist upon arbitration
in the contracts they offered
to their employe e s, l e av i n g
employees little choice but to
sign or risk losing their jobs.

Arbitration and the U.S. Supreme Court



a n t i - c o m p e t i t ive pricing,
claims of fraud and eva-
sions of e nv i ro n m e n t a l
mandates.

While in private pra c t i c e,
Roberts was affiliated with
various conservat ive bu s i-
ness groups that support
“ t o rt re fo rm ,” l i ke the
National Legal Center for
the Public Intere s t , t h e
Washington Legal Fo u n -
d ation and the Fe d e ra l i s t
Society, which can be seen
as another indication of his
pro-business leanings. In
fact, the business communi-
ty stro n gly endors e d
Ro b e rt s ’s nominat i o n ,
including the U.S. Chamber
o f C o m m e rce and the
N ational A s s o c i ation of
Manufacturers (NAM), the
n ation's largest industrial
trade association.

Though it has yet to rule on

the constitutionality of
“ t o rt re fo rm s,” the U. S.
S u p reme Court has
imposed constitutional
restrictions on the scope of
s t ate tort liab i l i t y. Fo r

example, in the 2003 deci-
sion State Farm Mutual Auto
v. Campbell, the Court
capped most state punitive
damages awards to no more
than nine times the amount
of compensatory damages
on due process grounds. In
its 2005-2006 term , t h e
Court will not only clarify
when companies can face

s t ate law class action
suits over claims the
companies misled
investors (Merrill Lynch
v. Dabit) but also con-
sider how much of a
victim's lawsuit win-
nings can be taken by
the gove rnment to
cover health expenses
paid for through Medicaid
(Arkansas Dep a rtment of
Health v. Ahlborn).

On September 15, 2 0 0 5 ,
while being questioned by
Senator Russ Feingold (D-
WI) about whether “lawyers
that represent injured per-
sons in product liability and
medical malpractice cases
a re harming A m e r i c a ,”
Ro b e rts answer “no,”
a dd i n g, “ I ’ve rep re s e n t e d
plaintiffs’ interests. I think if
you look, for example, at the
antitrust cases I’ve argued:
more of them have been on

the plaintiff's side than on
the defendan’s side. One of
my co-clerks when I clerked
for Justice Rehnquist is a
ve ry prominent pers o n a l
injury lawyer and I think he
does a wonderful job. I
know there are abuses in this
area. There are abuses in the
area of defense representa-
tion as well. I certainly don’t
have any biases one way or
another.”

Americans have no choice
but to wait and see.

Tort Reforms and the New Chief Justice continued . . .
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(Ferdon v. Wisconsin Patients
C o m p e n s ation Fund, 2 0 0 5
WI 125, July 14, 2005)

Severely Injured Children and
their Families Are Most Hurt
By Cap: “Young people are
most affected by the $350,000
c ap on noneconomic dam-
ages, not only because they
s u ffer a dispro p o rt i o n at e
share of serious injuries from
medical malpractice, but also
because many can expect to
be affected by their injuries
over a 60- or 70-year life
ex p e c - t a n cy … . F u rt h e rm o re,
because an injured pat i e n t
s h a res the cap with fa m i ly
members, the cap has a dis-
parate effect on patients with

families.” (¶100)

Patient Safety Hurt by Cap:
“‘[I]t is a major contradiction
to legislate for quality health
care on one hand, while on
the other hand, in the same
statute, to rew ard negligent
health care providers.’…A cap
on noneconomic damage s
diminishes tort liability fo r
health care prov i d e rs and
diminishes the deterre n t
effect of tort law.” (¶ 89)

C aps Do Not Lowe r
M a l p ractice Pre m i u m s :
“Based on the available evi-
dence from nearly 10 years of
experience with caps on
noneconomic damages in

medical malpractice cases in
Wisconsin and other states, it
is not reasonable to conclude
that the $350,000 cap has its
intended effect of reducing
medical malpractice insur-
ance premiums.” (¶129)

C aps Do Not A t t ra c t
Physicians to the State: “The
ava i l able evidence indicat e s
that health care providers do
not decide to practice in a
particular state based on the
state's cap on noneconomic
damages.” (¶171)

Medical Malpractice is a Tiny
Fraction of Health Care
Costs: “[M]edical malpractice
insurance premiums are an

exceedingly small portion of
ove rall health care costs.”
(¶162)

D e fe n s ive Medicine Does
Not Lead to Higher Health
C a re Costs: “ Th ree inde-
p e n d e n t , n o n - p a rtisan gov-
e rnmental agencies have
found that defensive medi-
cine cannot be measure d
accurately and does not con-
t r i bute significantly to the
cost of health care.” (¶174)

Excerpts from Wisconsin Supreme Court Decision

Roberts was affili-
ated with various
conservative 
business groups
that support 
“tort reform.”
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the task force that the state
would not face a medical
malpractice insurance cri-
sis now or “anytime in the
near future, regardless of
what your committee or
the Leg i s l at u re decides,”
Republican state lawmak-
ers have pledged to intro-
duce cap leg i s l ation by
mid-October.

Not surp r i s i n gly, “ t o rt
reformers” are also using
Ferdon as a rallying cry to
pass fe d e ral leg i s l at i o n
wh i ch would limit non-
economic damages in
medical malpractice cases
to $250,000, while doing
nothing to control insur-
ance rates for doctors. As
G re t chen Sch a e fe r, a
s p o ke swoman for the
American To rt Re fo rm
A s s o c i at i o n , told B e s t w i re
in August 2005, c o u rt s
t h at strike down “tort

re fo rm s ” as unconstitu-
tional, like the Wisconsin
Supreme Court, are “pre-
cisely why Congress needs
to take action.”

Yet in the face of these
well-heeled effo rts to
erode the civil justice sys-
tem at state and federal
levels, courts in 2005 con-
tinue to safeguard rights
guaranteed by their respec-
tive state constitutions. In
August 2005, Pe n n s y l -
va n i a ’s Commonwe a l t h
C o u rt stru ck down a
measure limiting joint and
several liability because it
was impro p e rly at t a ch e d
to other legislation.

The doctrine of joint and
several liability is a fairness
rule, developed over cen-
turies to protect injure d
c o n s u m e rs. It ap p l i e s
when more than one

defendant is found fully or
s u b s t a n t i a l ly re s p o n s i bl e
for causing an injury. If
one wrongdoer is insolvent
or cannot pay their share,
the other fully-responsible
wrongdoers must pick up
the tab to make sure the
innocent victim is fully
compensated.

S i m i l a rly, in Sep t e m b e r
2005, a Georgia trial court
ove rt u rned a “winner-
pays” law because it violat-
ed the right of access to
the courts and could not
be re t ro a c t ive ly ap p l i e d .
The statute re q u i red a
party that prevailed in a
lawsuit to obtain a judg-
ment of more than 125%
of the proposed settlement
offer or face paying the
opposing party’s attorney
fees - even if the party who
t u rned down the settle-
ment offer won the suit.

And constitutional ch a l-
l e n ges are expected in
Illinois and Missouri
where caps on non-eco-
nomic damages re c e n t ly
became law. The Illinois
Supreme Court has twice
i nva l i d ated such caps -
first in 1976, and then in
1997 - under the state's
c o n s t i t u t i o n . Wh e t h e r
Missoui’'s $350,000 cap
will pass constitutional
muster remains to be
seen.

But one thing is certain:
As long as leg i s l at u re s
c o n t i nue to underm i n e
the rights of injured con-
s u m e rs to go to court ,
battles over the constitu-
tionality of “tort reforms”
remain far from over.

“Torts Reforms” are Unconstitutional continued . . .
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