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FAQ: FRACKING, REGULATION AND OBSTACLES TO LITIGATION
What is fracking?

Hydraulic fracturing, commonly referred to as fracking, is the process used by oil and gas
companies to extract large amounts of natural gas from shale rocks deep underground. Fracking
involves injecting millions of gallons of water, sand, and chemicals into the ground at very high
pressure to break up these rocks so that the oil and gas from the rocks can flow into nearby oil
and gas wells.'

How do oil and gas companies get onto land to engage in this process?
Companies must obtain leases from landowners, which give them the legal authority to frack.
Is fracking safe?

No. Many chemicals used in fracking are toxic and can have dangerous health effects on the
brain and nervous system, the respiratory system, the immune system, the cardiovascular system,
kidneys, and organs like eyes and skin.*> Others are known carcinogens.” These chemicals can
contaminate our air and soil, lakes and streams, as well as our groundwater and drinking water.*

Are the ingredients used in fracking fluid public knowledge?

Oil and gas companies keep many of the ingredients in their fracking fluid secret making it
difficult to prove the extent to which fracking has contaminated air, water, or soil. Most states
do not require companies to disclose all of the chemicals they use in fracking and even fewer
require any disclosure before fracking begins.’

Companies are usually permitted to keep information secret from regulators and the public by
claiming they are “trade secrets.”® The American Legislative Exchange Council (ALEC), a
secretive organization comprised of conservative politicians and corporations that ghostwrite
model bills and shop them around to state legislatures, adopted a model bill” on fracking, written
by ExxonMobil, that pushes for strong “trade secret” protections and other loopholes that keep
information from the public.®

The Bureau of Land Management recently proposed federal rules for fracking on federal land
that also have broad trade secret protections.” Both the BLM rules and several states allow



companies to disclose their chemicals on an industry funded website called FracFocus.org" that
is difficult to navigate and makes data analysis hard."

Who regulates fracking and why is it failing?

State oil and gas agencies regulate fracking. In 2005, Congress made fracking exempt from the
federal Safe Drinking Water Act. It is also exempt from the Clean Water Act.” This means that
the states are primarily responsible for fracking oversight. The Bureau of Land Management has
very limited power to regulate fracking. It has proposed chemical disclosure rules regarding
fracking on federal land.

Even though states have the responsibility to regulate fracking, they are doing a poor job. They
do not inspect the majority of oil and gas wells. Two different organizations"” recently conducted
studies that show inspectors fail to do their jobs effectively. Despite an increase in oil and gas
drilling, inspections are underfunded and, in most cases, inspectors are given too many wells to
inspect." Additionally, individual inspectors often have discretion as to whether or not they
record violations that they uncover. And in the instances where violations are recorded, the
penalties are often so low that “they provide little incentive for companies to not offend again.”"

What kinds of lawsuits have been brought over harm caused by fracking?

Landowners and others impacted by fracking activities have brought lawsuits against fracking
companies for physical illnesses and property damage because of contaminated drinking water
and ground water, air pollution, and exposure to hazardous chemicals, gases, and toxic waste."
Recently families in Pennsylvania brought a nuisance lawsuit, complaining that fracking is
interfering with the use and enjoyment of their property."”’

Do the leases contain provisions that make it difficult to sue for fracking harm?

Yes, many leases contain forced arbitration clauses'®. These clauses are typically buried in fine
print within the lease and mean that if landowner has a dispute over the lease, they cannot sue the
fracking company in court. They must go before an arbitration judge or panel, and share at least
part of the cost of this process, which can be prohibitively expense for the landowner. Also,
court rules that protect victims in court are weakened or eliminated altogether. In other words,
the process can be extremely biased in favor of the fracking companies. So far, many arbitration
clauses cover only disputes over the lease. Some cases involving damage caused by drilling can
still be brought in court. However, this may change as forced arbitration clauses are broadened
to cover drilling damage, as well as to ban class actions (meaning landowners could not ban
together to challenge widespread abuse).

How does the industry keep the public and regulators from learning information discovered in
litigation?

When people settle fracking lawsuits, the oil and gas company almost always requires the
plaintiff to sign nondisclosure agreements, which force them to stay silent about their lawsuit."”
This means that people bringing future lawsuits are unable to access any of the information



learned in earlier suits and have to start from scratch — thus expensive testing, already completed
in one lawsuit, has to be completed again in all subsequent lawsuits.* This also keeps the
information from the media, researchers, regulators, scientists, and politicians and makes it
difficult for anyone to challenge the fracking industry’s claims that fracking has not tainted
anyone’s water.”

It is unclear how many settlements there have been because of these nondisclosure agreements.
However, occasionally plaintiffs who have been forced to settle confidentially have gotten
around it. For example, a settlement in a Pennsylvania lawsuit recently became public after a
judge ordered the record opened in March 2013. That’s because two minor children were
involved in the settlement, so as to require court approval. During this process, the media and
public interest groups challenged the order that sealed the case.”® It became public knowledge
that the entire family, including the children, ages seven and ten, were under a lifetime “gag
order” and that the Hallowiches received a $750,000 settlement.?
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