
  
 

 
FAQ: THE FERES DOCTRINE  

 
 
What is the Feres Doctrine? 
 
The Feres Doctrine bars active duty servicemembers from suing the government for negligence.  
The doctrine was created by the U.S. Supreme Court in a misguided 1950 decision that expanded 
governmental immunity in ways that Congress never intended.1 As Supreme Court Justice 
Antonin Scalia wrote in 1987, “Feres was wrongly decided and heartily deserves the 
‘widespread, almost universal criticism’ it has received.”2 
 
Specifically, Congress passed the Federal Tort Claims Act (FTCA) in 1946. 3 Until then, the 
government was completely immune from lawsuits, causing a grave injustice for many harmed 
individuals.4 The right to sue under the FTCA was not unlimited, however. In addition to 
establishing special procedures and restrictions, 5 Congress enumerated 13 exceptions to this 
right. One of those exceptions prohibits claims by servicemembers arising out of wartime 
combat. That makes sense. But in 1950, the Supreme Court broadened this exception to include 
non-combatant, or “incident to service” injuries even though neither the FTCA language nor 
legislative history suggests that is what Congress intended.  
 
Since then, active duty servicemembers who are the victims of sexual assault, toxic poisoning, 
gross medical negligence, or any other non-combat related harm, have been blocked from any 
legal resource in court. The Supreme Court left it to Congress to fix the law. 
 
 
Has Congress tried to fix the law? 
 
Yes, a number of bills have been introduced over the years. While Congress likely would have 
public support for completely overturning the Feres Doctrine, Congress has taken a step-by-step 
approach, focusing first on medical malpractice.6 
 
 
Why do military medical negligence victims and their families need help? 
 
It shocks the conscience that the Feres Doctrine would extinguish the legal rights of those who 
serve in war and survive, only to return home but become seriously injured or killed as a result of 
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gross medical malpractice by negligent military personnel. Yet that is the law right now. In fact, 
these servicemembers and their families have fewer rights to sue and obtain compensation than 
do inmates harmed by prison health care.7 
 
This is all the more shocking because medical negligence is rampant within the military medical 
system.8 Establishing at least some legal accountability would likely reduce risky behavior, 
expose problems and drive the government to improve its standard of medical care.9  
 
And while the Feres Doctrine does not limit the rights of veterans, active duty service members 
may also receive care within the Department of Veterans Affairs (VA) hospital system, one of 
the largest and continuously dysfunctional health care systems in the nation.10 Patient safety can 
only improve by increasing VA hospitals’ accountability to patients. 
 
 
(Thanks to New York Law School students Rachel Tarzia and Barbara Wheatle for their research 
assistance.) 
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