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AMTRAK AND FORCED ARBITRATION:
SAVING MONEY ON THE BACKS OF THEIR
OWN INJURED PASSENGERS

In January 2019, Amtrak “quietly added to its ticket purchases” a new provision that forces
passengers in any kind of dispute with Amtrak — even mass casualty victims — into arbitration
“with no right to go before a judge or jury”! or band together with similarly injured passengers to
pursue claims as a class.

Amtrak’s stated reasons for forcing customers to accept such terms, preventing them from
boarding trains unless they do, are twofold: 1. Forced arbitration is efficient and better for
victims; 2. Forced arbitration saves Amtrak money.>

AMTRAK’S TWO REASONS FOR ITS FORCED ARBITRATION PROVISIONS ARE BOTH FALSE AND
MORALLY DESPICABLE.

e The main impact of forced arbitration on victims is not a more “efficient” resolution of
disputes or better outcomes for victims. Indeed, it is the opposite.

In disputes resolved through forced arbitration, Amtrak gets to select the
arbitration company, the process operates secretly, and there is no right to appeal.
In other industries that have been studied, it is clear that only a small number of
harmed people ever pursue arbitration instead of just dropping their claims and
giving up.> And as to the small number of customers that do pursue forced
arbitration, they are less likely to win, receive smaller awards, and are otherwise
severely disadvantaged. As the Economic Policy Institute (EPI) found,
“consumers only win relief in 9 percent of disputes.” Even worse, what is far
more typical is that companies fight consumers in arbitration with claims or
counterclaims. In those situations, arbitrators grant companies relief 93 percent of
the time, and then often order the consumer to pay the company. So considering
“both sides of this equation,” in arbitration, the average consumer is actually
paying $7,725 to the company.*

e Those most harmed by this provision are mass casualty victims. Amtrak apparently wants
to prevent them from hiring their own attorneys and going to court, arguing that victims
do not benefit from access to the courts. On December 10, 2019, 18 individuals and



family members who were able to obtain compensation following the tragic 2015
Philadelphia Amtrak derailment, strongly denounced this view, stating:’

We strongly believe that the only reason we received some measure of justice —
since nothing can bring back our loved ones or make up for the devastating
impacts to our lives — is because we had the right to hold Amtrak accountable in a
court of law. ...Forced arbitration will take away any incentive for Amtrak to
remedy their wrongs, knowing that the secrecy of forced arbitration acts as a
shield from accountability and public scrutiny.

CONSIDERING THE FREQUENCY OF MASS CASUALTY ACCIDENTS AND AMTRAK’S FAILURE TO
TIMELY RESOLVE PROBLEMS, THIS DEVELOPMENT RAISES TROUBLING QUESTIONS ABOUT
AMTRAK’S CONCERN FOR ITS OWN PASSENGERS.

e Amtrak is our nation’s only high-speed intercity passenger rail provider, operating in 46
states and the District of Columbia. Moving at speeds of up to 150 miles an hour,
crashing Amtrak trains can be deadly.®

e In an effort to stop mass casualty accidents, Congress passed the Rail Safety
Improvement Act (RSIA) in 2008, setting a deadline of December 31, 2015 for the
implementation of positive train control technology (PTC) on 30 commuter lines, Amtrak
and other railroads.” The National Transportation Safety Board (NTSB) had been
recommending PTC since 1990.%

e The rail industry “bridled” at Congress’ mandate to implement PTC,’ failed to act
quickly, and as a result, preventable crashes continued. For example, the May 12, 2015
Amtrak train derailment that killed eight passengers and injured hundreds more!? could
have been avoided with PTC.!!

e As of the end of 2015 neared, Amtrak was nowhere close to PTC compliance. It was
granted a new deadline of December 31, 2018.!2 The crashes continued.

e On December 18, 2017, an Amtrak train with 77 passengers derailed from a bridge
near DuPont, WA, where several passenger cars “fell onto Interstate 5 and hit
multiple highway vehicles.”'® Three passengers were killed and 57 passengers and
crewmembers were injured, plus eight people in highway vehicles were also hurt.
PTC controls would have prevented the crash.'*

e Less than two months later, an Amtrak passenger train traveling at 57 mph
unexpectedly entered a siding and collided with a stationary CSX freight train near
Cayce, SC, killing the engineer and conductor and injuring at least 92 passengers and
crew.!?

e By September 2018, railroads were still far from meeting the December PTC deadline.
As of now, Amtrak may fail to meet a new 2020 deadline.!®



Beyond PTC-noncompliance, there are other troubling safety issues that risk Amtrak
passenger safety today, including:!” poor safety culture and management;'® ineffective
training of crewmembers;!® an aging fleet and unsafe repairs;?’ and continued use of
passenger rail cars that fail to meet new crashworthiness standards.?!

CONGRESS HAS ALREADY SPOKEN TWICE WHEN IT COMES TO PROTECTING AMTRAK’S
SOLVENCY FOLLOWING MASS CASULATY ACCIDENTS; IT NEVER CONTEMPLATED KEEPING
VICTIMS OUT OF COURT.

When there is a crash, Amtrak’s liability is capped at $295 million. This is a “per
incident” cap. In other words, it applies no matter how many are killed or injured, the
seriousness of their harms, or the degree of Amtrak’s malfeasance.?

This cap was first enacted in 1997, when it was made part of Congress’ Amtrak Reform
and Accountability Act,?® which helped bail out Amtrak. The cap was originally set at
$200 million. After the May 12, 2015 Philadelphia Amtrak train derailment that killed
eight and injured over 200 others, Congress raised the cap to $295 million in December
2015.%

THERE IS STRONG OPPOSITION TO AMTRAK’S FORCED ARBITRATION CLAUSE.

On December 10, 2019, more than 30 organizations urged Amtrak to end this practice, as
did the 18 individuals and family members (mentioned earlier) who were able to obtain
compensation following the tragic 2015 Philadelphia Amtrak derailment.?

Several lawmakers have strongly objected to this policy.?

e Fourteen U.S. senators demanded in a November 26, 2019, letter to Amtrak President
& CEO Richard Anderson that “Amtrak immediately eliminate this anti-consumer
arbitration and class action policy,” since “[a]s our national railroad, Amtrak has a
responsibility to ensure the traveling public — including victims of crashes — have
their day in court.”?’

e And at a November 2019 U.S. House subcommittee hearing on Amtrak’s
reauthorization,”® U.S. Rep. Stephen Lynch (D-Mass.) observed that the rail line’s
broad arbitration provision even blocks claims when someone is grossly disfigured in
a crash or killed. He also noted that forcing cases into secret, rigged arbitration
following crashes creates disincentives for safety, doing a “disservice to the
passengers we care about and reflects a downward spiral.”

Jack Dinsdale, National VP of the Transportation Communications Union, told the
subcommittee that forcing people to resolve cases in company-controlled secret systems
will “make passengers question whether they want to board the train.” It is “telling me
right away you don’t have my safety as a concern.”?
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